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IN THE 

United States Court of Appeals 

District of Columbia 


No. 8952 


JULIUS II. WOLFE, ET AL., Appellants' 


HARRY FORETSKY, ET AL., Appellees 


Appeal from the District Court of the United States for the 

District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

i 

i 

The jurisdiction of the District Court is stated in the 
complaint to arise by virtue of the injunctive nature of the 
proceedings (Far. 1 complaint, App. 3). The jurisdiction 
was obviously based upon Title 11, Sections 301-306 and 
315 of the D. C. Code, 1940. 
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Jurisdiction of this court arises under Title 17—Section 
101 of the D. C. Code, 1940. 

The District Court denied the appellants leave to inter¬ 
vene in an injunction proceeding that had been brought 
against the Zoning Commission, and on special appeal this 
court reversed (Opinion June 19, 1944, Xo. S546). Certi¬ 
orari was denied by the Supreme Court. This appeal is 
from the judgment of April 7, 1943 (App. 56) vacating an 
Order of the Zoning Commission and granting Mandatory 
Injunction. 

CONCISE STATEMENT OF THE CASE 

On November 7, 1941 the Zoning Commission, after pe¬ 
tition by many of the appellants, a public hearing held 
after due notice to all parties concerned, at which the ap¬ 
pellees, Poretsky and Machen, appeared with counsel and 
were heard, changed the zoning of parcel 70/100 at the 
southwest corner of 16th and Shepherd Streets, A T . W., so 
as to preclude the erection of an apartment house. 

Thereafter, plaintiff Poretsky, a contract purchaser of 
parcel 70/100, filed this civil action for injunction * and 
other relief, in which he asked that the change ordered by 
the Zoning Commission “be declared unconstitutional, 
illegal, null and void, and of no force or effect” and that 
a mandatory injunction issue, nullifying the order of the 
Zoning Commission so as to permit the erection of an 
apartment house, or in the alternative, enjoining the Zoning 
Commission from enforcing or earning into effect its 
order of November 7, 1941 (App. 12). 

The members of the Zoning Commission were made de¬ 
fendants in that action and were represented by the Cor¬ 
poration Counsel and his assistants. Subsequently, leave 
to intervene was sought by and granted to Arthur W. 
Machen, trustee and Thomas Machen, who were vendors 
to Poretsky of the proposed apartment house site. They 
adopted the allegations of the plaintiff and prayed for a 
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similar judgment. Their interest in the trial was hostile to 
the interests of the appellants herein. 

Representatives of the appellants herein had offered to 
the Corporation Counsel their services in defending the ac¬ 
tion. Tie did not avail himself of that offer. Without knowl¬ 
edge of, or consultation with appellants herein or confer¬ 
ence with them, a stipulation of facts was signed by the 
Corporation Counsel, which, in a number of particulars, 


was erroneous. The case was then tried without conference 
with the appellants and without a witness being called;by 
the Corporation Counsel. As the result of that trial, the 
lower court wrote an opinion (App. 44-46) and subsequently 
entered Findings of Fact (App. 46-55) and judgment void¬ 
ing the action of the Zoning Commission. (App. 56). This 
judgment will seriously impair the value of the appellants' 
properties, both from an esthetic and financial view point, 
and is contrary to the comprehensive zone plan for this 
area. The action of the Zoning Commission was not void 
and unreasonable, arbitrary and capricious, but was 
reached after a full hearing and was entirely reasonable, 
as is conclusively demonstrated by the three maps attached 
as exhibits to the reply brief of the appellants in case No. 
S546. which arc i>raved to be read and considered without 


reprinting. j 

The trial judge found that the action of the Zoning Com¬ 
mission was unreasonable, arbitrary and capricious; the 
(•(“zoning of the property void. (App. 46). This part of the 
opinion was carried forward in Finding of Fact No. XT 


(App. 55) and in the Conclusions of Law and by the decree. 

Appellants asked for leave to intervene to move for a 
new trial, or, in the alternative, to appeal to this court. The 
motion for leave to intervene was accompanied by a peti¬ 
tion setting forth the claims of these appellants, the praveirs 
of winch were that the judgment of April 7, 1943 be va¬ 
cated, held for naught, that the petitioners be granted I a 
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new trial of the issues, or, in the alternative, that petition¬ 
ers be granted the right to intervene for the purpose of 
appealing said cause to this court, and that the parties be 
required to deposit the necessary exhibits and records to 
effectuate this appeal. 

This motion for leave to intervene was denied by the 
order of May 21, 1043 (App. 78). This order was reversed 
bv this court and the cause remanded. This court held, 
“When they filed their petition for intervention appellants 
had all the rights of a party at that stage of the proceed¬ 
ings. This, of course, includes the right of appeal. Since 
the time for appeal had not expired when appellants sought 
to intervene they should be made parties with the right to 
appeal and all other rights a party might exercise at the 
time their intervention was filed.” 

The court below entered an order on this mandate follow¬ 
ing the words of the opinion (App. 78), and the appellants 
thereupon took an appeal from the judgment of April 7, 
1943, which had been between the original plaintiffs and the 
Zoning Commission (App. 79-SO). The original plaintiffs 
and the Machens took the position in the court below that 
they had a right to a trial on the issues of the intervening 
petition, and in this court took the view that they had a 
right to answer the intervening petition. Those answers 
have been filed and have been certified by the clerk of this 
court and form part of the record. 

This view, as the appellants see it, is erroneous. It is 
not only in conflict with the opinion and mandate of this 
court, hut is in conflict with the decision of the Supreme 
Court in Russell Sage v. Central Railroad Co. of Iowa . 93 
U. S. 412, 23 L. Ed. 933, from the opinion in which case tin* 
following is taken: 

“The appellants were permitted to intervene, but 
only for the purpose of an appeal # * *. Leave only 
was granted to appeal from the decree as originally 
rendered. 



0 


“The appellants, by the order of January 14, became 
parties to the suit for the purpose of an appeal. This 
order having been made at the same Term in which 
the decree was entered was within the power of the 
court; and * * * it was sufficient to enable them to 
prosecute an appeal for the protection of their inter¬ 
ests. Under this authority their appeal has been allowed 
and perfected. * * * The motion to dismiss the appeal 
is, therefore, denied.” 

i 

STATUTES, TREATIES, REGULATIONS AND RULES 

INVOLVED 

The statute creating the Zoning Commission and under 
which it operates is Title 5, Sec. 412. Its jurisdiction is 
Title 5, Sec. 413. The objectives are stated in Title 5, Sec. 
414. The method of enforcing its orders is Title 5, Sec. 422 
of the District of Columbia Code of 1940. 

STATEMENT OF POINTS ON APPEAL, IN 
ACCORDANCE WITH RULE 75(d) 

The appellants say that the court erred in the following 
matters: 

1. In entering the decree of April 7, 1943. 

2. In vacating, setting aside and holding for naught the 
order of the Zoning Commission made on November 7, 1941, 
changing the zoning of parcel 70/100. 

3. In entering the injunction, enjoining the Zoning Com¬ 
mission from enforcing and carrying into force and effect 
the order of November 7, 1941, changing the zoning of said 
parcel 70/100. 

i 

4. In directing the Zoning Commission to restore to said 
parcel 70/100 the zoning existing prior to November 7, 1941. 

5. In holding that the rezoning bears no substantial rela¬ 
tion to the health, safety, morals, convenience, order, pros¬ 
perity, or general welfare of the community. 
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6. In holding that the action of the Zoning Commission 
was unreasonable, arbitrary, capricious and void and 
should be vacated, set aside and held for naught. 

7. In undertaking to review the facts upon which the 
Zoning Commission had acted and upon which its findings 
were final. The appellants contend that the Zoning Com¬ 
mission under the law was the administrative body to 
which was committed the obligation of determining zoning, 
and that the court should not review the facts upon which 
they had reached a conclusion. 

8. In not holding that the administrative remedv was 
complete, and that the court in this proceeding had not 
power to review it. 

9. In not holding that the statutory remedy under the 
Zoning law was the complete and only remedy available 
to the plaintiff, and that there was no remedy in this pro¬ 
ceeding open to the plaintiff. 

10. In not dismissing the plaintiff’s complaint upon the 
ground that he had no remedy in this proceeding. 

11. In not dismissing the plaintiff’s complaint on the 
ground that the testimony showed that there was no arbi¬ 
trary or capricious action on the part of the Zoning Com¬ 
mission. but that its zoning was just and proper. 

SUMMARY OF ARGUMENT 

The appellants contend that the decree of April 7, 194.*’, 
holding the action of the Zoning Commission capricious and 
arbitrary, was not supported by the evidence, but on 
the contrary, the evidence showed conclusively that the 
action of the Zoning Commission was entirely correct. 

In this connection, the appellants request the court to 
consider the three maps which are attached to the reply 
brief of these appellants in case Xo. 8546. These maps 
show clearly that the Zoning Commission was correct in 


r» 
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making the zoning as it did. A word picture of these maps 
is contained in the record below. Although these appellants 
were not then parties to the record, and had some difficulty- 
in getting a copy of the testimony in the case (as is shown 
in the proceedings heretofore in this court), the evidence is 
now in the case, and it shows a word picture of these maps. 
These maps show in themselves that the action of the Zon¬ 
ing Commission was correct, and, rather than being capri¬ 
cious, was right. 

Appended hereto is a page reference to the testimony 
in the case showing the identity of the maps. The maps 
themselves are not exhibits; but are a graphic portrayal of 
that which is contained in the testimony. The maps are in 
themselves an unanswerable argument, even without addi¬ 
tional testimony. Where the appellants have referred above 
to the evidence, they have of course included the stipula¬ 
tions, which are likewise shown in the record. (App. 33 
et seq.). 

The Zoning Commission had submitted to it the majority 
and minority reports of the Zoning Advisory Council, and 
deliberately adopted the minority report (App. 94), which 
fact, coupled with the taking of evidence by it at a public 
hearing at which the appellees, Poretskv and Machen, ap¬ 
peared and were heard, shows that the Zoning Commission 
considered the case from every conceivable angle, and did 
act upon a sufficient basis. The minority report of the Zon¬ 
ing Advisory Council, which appears on page 21 of the reply 
brief in the former case, was part of the record below, and 
appears in the appendix here at pages 92 and 93. Amopg 
other things, this minority report says, referring to the 
change in zoning permitting an apartment house: 

“The present apartment house zoning of this 2.07 acre 
tract at 16th and Shepherd Streets is by no stretch of 
the imagination a part of any comprehensive plan ps 
the zoning law requires. It is in fact an outstanding 
case of spot zoning and constitutes an opening wedge 
for further apartment house zoning north of this 
point. ’ ’ 
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In adopting the minority report of the Zoning Advisory 
Council, and ordering the zoning changed so as to prevent 
the erection of an apartment house on parcel 70/100, the 
Zoning Commission ordered the following incorporated 
into its minutes: 

‘ * The Commission also desired to be recorded 
as emphasizing the fact that in its opinion the resi¬ 
dential 60 A area classification of parcel 70/100 is spot 
zoning bearing no relation whatsoever to any compre¬ 
hensive zone plan for this area; and, further, that the 
recent detached home construction in the section of 
16th Street north of Piney Branch Parkway has defi¬ 
nitely determined and settled for many years its re¬ 
stricted character.” (App. 94 and 95.) 

The court below was evidently of the opinion (Findings 
of Fact, App. 53) that the Zoning Commission had arbi¬ 
trarily singled out parcel 70/100 as the sole parcel to re¬ 
zone north of Piney Branch Parkway. The property east 
of 16th Street, upon what would be Shepherd Street if 
same were cut through, is all in public ownership with the 
exception of a small parcel located in the triangle on the 
east side of 16th Street, containing approximately one 
thousand square feet upon which no practical apartment 
house could be erected. On the east side of 16th Street a 
short distance north of Shepherd Street there is a gasoline 
station, which is a non-conforming use. The judgment of 
the court was based entirely upon a misconception of the 
physical facts. 

It is submitted that Poretsky, being a contract purchaser, 
stands in no different relation, so far as zoning is concerned, 
than if he had been the owner of the land, instead of the 
Machens. If the Zoning Commission cannot change the 
zoning of the land of an owner or a contract purchaser, then 
the whole zoning plan is of no effect. The exception in the 
statute of a nonconforming use rather emphasizes this than 
negatives it. There is no apartment house on this land now. 
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This proceeding bears a close analogy to the attempts that 
have been made from time to time to control the action of 
administrative commissions. The courts have held that 
where a statute gives a commission jurisdiction to deter¬ 
mine a given state of facts, the courts have no powder to 
review it, except as provided in the statute. The presenta¬ 
tions made in Poretskv’s behalf are those which could prop¬ 
erly have been presented to the Zoning Commission, and it 
is to be assumed that they were. The strongest contention 
lie properly can make is that the Zoning Commission might 
have arrived at a different conclusion. 

ARGUMENT j 

The Alleged Capricious Action of the Zoning Commission 

Finding of Fact No. XI (App. 55) holds that the action 
of the Zoning Commission was unreasonable, arbitrary, 
capricious and void. i 

Finding of Fact No. VIII is “* * * the Zoning Commis¬ 
sion picked out this Parcel 70/100 alone for rezoning.” 
(App. 53.) 

The opinion (App. 45) contains a statement, “ * * * 
this property alone has been picked out for rezoning.” ! 

The appellants respectfully submit that no such finding 
could have been made on the evidence. I 

In Finding of Fact No. VII (App. 52) the court finds, 
with respect to the petition filed before the Zoning Com¬ 
mission, that the petition “was filed by owners of property 
in the Crestwood area, the vast majority of said properties 
being two or more city blocks removed from said Parcel.” 
No such finding of fact could have been made on the evi¬ 
dence, including the stipulation before the court. 

A number of findings of fact dealt with what might be 
called the general equities of the plaintiff as a contract 
purchaser. The equities of the plaintiff as a contract pur¬ 
chaser are no greater than the owner of the land. If the 
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plaintiff had been the title owner of the land, rather than 
a contract purchaser, his equities would have been the same, 
yet, the sympathy of the court seems to have been aroused 
for one who had purchased the land for commercial pur¬ 
poses, without having for consideration the viewpoint of 
those who owned neighboring land for residential and non¬ 
commercial purposes, which were in conflict with the first. 
It was the duty of the Zoning Commission, and it is to be 
presumed that it did its duty, to balance these considera¬ 
tions, and to determine what was for the public good, which 
it did. 

Apparently the case was presented to the lower court on 
the theory that the Zoning Commission had picked out an 
island or parcel upon which to change the zoning, and had 
left all the other so that an apartment house could be built 
upon it. This was an erroneous basis. The property north 
of Piney Branch Parkway, east of Sixteenth Street, and 
south of the center line of w’hat would be Shepherd Street, 
if it were cut through, is in public ownership, except one 
parcel, which is so small, approximately 1,000 square feet, 
as to make impossible the building of any practical apart¬ 
ment house. The net result is that the only parcel on Six¬ 
teenth Street north of Piney Branch Parkway upon which 
an apartment house could be built is parcel 70/100, and the 
rezoning of that parcel was not capricious, but was 
based on sound zoning premises. In 1933, when the 
zoning of 60' A was made, the neighborhood did not 
present the same aspect as it does today. The Zoning 
Commission did not envisage the kind of community 
that has developed in the Crestwood area since then— 
it doubtless would have done differently if it had— 
and it is doubtful that the Machens stressed the point. 
In recent years Piney Branch Parkway has been developed 
and a community of single family detached homes has been 
built north and west of parcel 70/100, and Poretskv’s com¬ 
mercial enterprise would he a sore detraction from the 
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beauty and dignity of the neighborhood, which should not 
be permitted. 

This is a typical situation calling for a change of zoning. 

It is respectfully submitted that the case was considered 
on an erroneous theory, and the judgment should be vacated 
and reversed. 

Par. 22 of the intervening petition (App. 61) refers to 
Finding of Fact No. VII (App. 52). Finding of Fact No. 
VII was to the effect that the petition to the Zoning Com¬ 
mission was filed by owners of property in the Crestwood 
area, “the vast majority of said properties being two or 
more city blocks removed from said parcel.” The finding 
was likewise to the effect that the erection of an apartment 
house would not affect adversely the residential character¬ 
istics of the Crestwood area or reduce land values in that 
section. It is respectfully submitted that the case on this 
theory was predicated on a wrong hypothesis. Exhibit A 
(App. 67) attached to the intervening petition, which isia 
plat of the neighborhood, sets out in red the parcels owned 
by these appellants. j 

Property at the southwest corner of Shepherd and Seven¬ 
teenth Streets, and immediately opposite the rear or side 
of the proposed apartment house, is owned by the appellant. 
Mrs. Notarangelo (Par. 4 and 22 Intervening Petition, App. 
58 and 61). It is ideally situated for a residence, if njo 
apartment be erected on 70/100. Its value with an apart¬ 
ment house immediately opposite is greatly depreciated, 
and it becomes undesirable as a residential site. 

The property located on the east side of Crestwood Drive, 
owned and occupied by Mr. and Mrs. Maudlin, is so built 
that what normally would be the front of the house is the 
reverse. (Par. 13, Intervening Petition, App. 59.) The 
house was built in anticipation of a view of only a wooded 
park and a single family dwelling. The court can readily 
imagine the extent of the depreciation in the value of the 
Maudlin house (App. 59), with its living room facing the 


I 
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back of an apartment house and the apartment house service 
entrance from which is removed the garbage and trash. 
The situation described in the Ambler case below is doubly 
accentuated in the case of those living on Crestwood Drive. 
(App. 59-60.) 

On this side of the same block are the appellants, Gray, 
Sherman, Hill, Breining and Cardon. (Par. 6-7-S-9 and 10 
Intervening Petition, App. 58.) 

The appellants, Mr. and Mrs. Labofish, live at the north¬ 
west corner of Seventeenth and Shepherd Streets, diagon¬ 
ally across from parcel 70/100 (Par. 14 Intervening Peti¬ 
tion, App. 59). 

The appellants, Mr. and Mrs. Wolpe, live immediately 
west of Mr. and Mrs. Labofish (Par. 15 Intervening Peti¬ 
tion, App. 59). 

The locations of the residences of the appellants will be 
made clear by an inspection of the plat attached to the in¬ 
tervening petition and marked Exhibit A (App. 67). 

The voices of the Pincocks and Ehle have been stilled by 
covenants preventing them from objecting to an apartment 
house on Parcel 70/100 (Par. 27 Intervening Petition, 
App. 62 and 63). 

The case was presented on the erroneous theory that the 
vast majority of the properties of appellants were two or 
more city blocks removed from the parcel, and that those 
contiguous to it had consented. Xot only those farther 
away are intervenors hut those whose properties are in 
close proximity to parcel 70/100 on the west and northwest 
are also objectors to the apartment house. If the theory 
upon which the case was presented was erroneous, it is 
respectfully submitted that the court should correct it. If 
the theory by which the court found, in the same finding of 
fact, that the erection of an apartment house would not 
affect adversely the residential characteristics of the neigh¬ 
borhood was erroneous, it is respectfully submitted, it 
should likewise he corrected. 
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Damage Done to Appellants 

| 

The Supreme Court set forth this damage, as a matter 
of law, in the case of Village of Euclid v. Ambler Realty Co., 
272 U. S., 365; 71 L. Ed. 303. 

It was said (Page 394 Orig. Ed. 313 Law Ed.) as follows: 

i 

i 

“The matter of zoning has received much attention 
at the hands of commissions and experts, and the re¬ 
sults of their investigations have been set forth in 
comprehensive reports. These reports, which bear 
every evidence of painstaking consideration, concur in 
the view that the segregation of residential, business 
and industrial buildings will make it easier to provide 
fire apparatus suitable for the character and intensity 
of the development in each section; that it will increase 
the safety and security of home life; greatly tend to 
prevent street accidents, especially to children, by re¬ 
ducing the traffic and resulting confusion in residential 
sections; decrease noise and other conditions which pro+ 
duee or intensify nervous disorders; preserve a more 
favorable environment in which to rear children, etc. 
With particular reference to apartment houses, it is 
pointed out that the development of detached house 
sections is greatly retarded by the coming of apartment; 
houses, which has sometimes resulted in destroying the 
entire section for private house purposes; that in suchi 
sections very often the apartment house is a mere para¬ 
site, constructed in order to take advantage of the open 
spaces and attractive surroundings, created by the resi-i 
dential character of the district. Moreover, the com-: 
ing of one apartment house is followed by others, inter¬ 
fering by their height and bulk with the free circula¬ 
tion of air and monopolizing the rays of the sun which 
otherwise would fall upon the smaller homes and bring- ; 
ing, as their necessary accompaniments, the disturbing. 
noises incident to increased traffic and business, and 
the occupation, by means of moving and parked auto¬ 
mobiles, of larger portions of the streets, thus detract- ! 
ing from their safety and depriving children of the | 
privilege of quiet and open spaces for play, enjoyed 
bv those in more favored localities,—until finallv, the 
residential character of the neighborhood and its desir- 
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ability as a place of detached residences are utterly 
destroyed. Under these circumstances, apartment 
houses, which in a different environment would not he 
only entirely unobjectionable but highly desirable, come 
very near to being nuisances." (Emphasis supplied) 

In view of the character of the neighborhood here in¬ 
volved, and the above decision of the Supreme Court, the 
conclusion is inescapable that the trial court ignored the 
law in its Finding of Fact Xo. X (App. 55), reading as 
follows : 

“The erection of an apartment building upon this 
property would not impair the health, safety, morals, 
convenience, order, prosperity or general welfare of 
the surrounding area or the District of Columbia.” 

This court set forth the damage that will follow in 
Kenealy, et al. v. Chevy Chase Land Co.. 63 App. D. C. 327; 
72 F. (2d) 378, as follows (Page 32h): 

“The erection and use of an apartment house, many 
stories high, would not only constitute an actual viola¬ 
tion of an express covenant against the erection of 
apartment houses, but could not help being otherwise 
objectionable. A building of that kind would cast a 
metaphorical as well as an actual shadow. The build¬ 
ing would he occupied by a large number of tenants, 
who would maintain a large number of automobiles, 
coming and going at all hours of the day and night; 
an increase in the number of automobiles of tradesmen 
and moving vans supplying the needs of the tenants 
would follow, with the inevitable noise accompanying 
them, and all would be concentrated in the neighbor¬ 
hood of the apartment house and could not do other 
than disturb the peace, quiet, and enjoyment of the 
owners of surrounding residential property. In short, 
to erect an apartment house on appellants’ property 
would change the character of the subdivision from a 
community of permanent, individual small home own¬ 
ers, who in this country form in large measure the 
warp and woof of the fabric of our citizenship, into a 
community of an evanescent and more transient char¬ 
acter.” 
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Perhaps the greater damage will be done to the Nation’s 
Capital, considered apart from the residences of the appel¬ 
lants herein, in degrading one of its most beautiful resi¬ 
dential sections, by wedging in a large apartment house and 
establishing a precedent for others. 

The entire portion of Sixteenth Street, Northwest, from 
Piney Branch Parkway, north to the District line, a dis¬ 
tance of nearly four miles, is now devoted exclusively to 
private family dwellings. There is no apartment house on 
Sixteenth Street north of Piney Branch Parkway to the 
District line. 

In some way the respondent Machen managed to keep 
this one parcel at the southwest corner of Sixteenth and 
Shepherd Streets, extending to Seventeenth and Shepherd 
Streets, zoned for an apartment house, and in some way 
the small triangular parcel on the east side of Sixteenth 
Street, containing approximately one thousand square feet, 
has been kept zoned for an apartment house, but it is per¬ 
fectly manifest from the contract which the Machens entered 
into with Poretsky (App. 13 et seq.) that they felt none 
too secure about it remaining so zoned, and were more or 
less gambling on results. 

The contract as originally drawn provided: 

“it is agreed that this offer is made subject to there 
being no covenants or restrictions on the property that 
would prohibit the erection of an apartment house in 
accordance with a sixty foot A area zoning (and that 
said property is now zoned sixty A area and will con¬ 
tinue to be zoned as such until date of settlement, other¬ 
wise this offer shall be null and void, and deposit shall 
be returned to Purchaser.”) 

i 

The parts in parentheses were later deleted. What they 
contained is made clear by the intervening petition of the 
Machens (App. 26). At the very inception of the transac¬ 
tion between the Machens and Poretsky, they knew that al¬ 
though the zoning then would permit the erection of an 
apartment house, there was serious doubt as to whether 
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that zoning could properly remain and they dealt with the 
property with that knowledge. An aleatory contract. 

Neither had they any warrant to speculate that they had 
any better right to maintain the zoning because of a con¬ 
tract of purchase, than the owner would have had. 

The plaintiff and the Machens, from a profit motive only, 
wanted a zoning permitting an apartment house perpetu¬ 
ated, regardless of the harmful effect on the neighborhood 
and on the orderly development of the city. 

After all, the matter of zoning is a public right, and for 
the benefit of the public, and not for the benefit of specu¬ 
lators. No one can claim the right to a zoning order, be he 
contract purchaser or owner. The rights of some must give 
wav to the benefit of all. The Zoning Commission is not 
required to perpetuate an error in zoning, merely because 
it is to the beneficial interest of a contract purchaser. 

When the occasion arose to consider the matter, the Zon¬ 
ing Commission found that the zoning was not in keeping 
with the character of the community, which had been devel¬ 
oped since the previous zoning, and that an apartment house 
site in a section otherwise free of apartment houses was 
distinctly out of place, and patently spot zoning. 

The Relative Damage to the Parties 

Counsel for the plaintiff, in opposition to the petition for 
leave to intervene, contended that the change in zoning may 
and often does affect property values and often someone is 
injured. This is probably true of any change in zoning, 
hut there is no difference in that respect between a con¬ 
tract owner of land who has purchased, relying on zoning 
(if indeed the plaintiff is in that position), and the owner 
of title to the land. If the court is to consider relative in¬ 
jury to the parties in this cause, it is clear that it will do 
far more injury to the appellants to have an apartment 
house on parcel 70/100 than it will to the plaintiff not to 
have it. The appellants are trying to maintain and pro¬ 
tect the character of the neighborhod and the existing 
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values of their homes. Plaintiff is trying to introduce a 
commercial enterprise, the outcome of which is speculative 
to say the least. If the court is called upon to determine 
the balance of convenience and who is hurt the most, the 
weight lies with the appellants. 

But after all, the question ultimately is, what is good 
zoning for the City of Washington. Certainly no one can 
maintain that it is good zoning to erect an apartment hoiiise 
in a purely single family residential neighborhood. Six¬ 
teenth Street has sometimes been called the Avenue of 
the Presidents. It is truly a beautiful street north of Piney 
Branch Parkway. To put an apartment house north of 
Piney Branch Parkway will invite the destruction of the 
beauty of that section of the city. Can the court say that 
the Zoning Commission acted capriciously because it re¬ 
garded the beauty of the city as paramount to the desire!of 
the plaintiff to build an apartment house? If such thebry 
is indulged in here, it will serve as a precedent to nullify 
the whole object sought to be accomplished by the Zoning 
Act. 

The Machen Covenants 

Par. 28 (App. 63) of the intervening petition quotes part 
of the stipulation of facts made by the original parties to 
this cause, with which these parties had nothing to do. 
This stipulation was to the effect that, “The intervening 
petitioners originally owned all the land on the north side of 
Shepherd Street opposite said parcel 70/100 and in making 
sale of any portion thereof the intervening petitioners 
(Machens) have always inserted a clause requiring the pur¬ 
chasers to agree not to ask for any change in the zoning of 
parcel 70/100, which would prohibit or restrict the erection 
of an apartment house or apartment houses thereon.” 

The basis for the stipulation that was made was the deeds 
to two parcels of property, one made to Pincock in 1940 for 
property located at the corner of Sixteenth and Shepherd 
Streets and the other made in 1941 to Stone and Shockey, 
subsequently transferred to Mrs. Ehle, located immediately 


! 


I 
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t west of the Pincock property on Shepherd Street. (See 
par. 27-2S-29 of intervening petition—(App. 62 and 63), and 
answer of Machens to intervening petition (App. 148).) 

The Machen estate at one time owned all of the property 
in the block north of 70/100, upon which the Pincock and 
Ehle properties are located. In 1924 it deeded lot 13, 
which fronts on Sixteenth Street, and is immediately north 
of the Pincock property, to Edward .Quigley, and required 
Quigley to covenant against an apartment house on that 
property. If the deed be literally construed, it required 
' the Machen estate to so covenant. 

In 1923, the Machen estate deeded lot 12, which fronts on 
, Sixteenth Street, and immediately north of the Quigley 
property and two lots north of the Pincock property to Nor¬ 
ris, with a similar covenant. 

In 1926, it deeded lots 6-7 and 8, located on Taylor Street, 
with a similar covenant, to one Mohler. Other lots con¬ 
veyed by the Machens contained similar restrictive cove¬ 
nants. 

The Finality of Administrative Determinations 

The Zoning Commission is given power and jurisdiction 
under the law to control zoning. Title 5, Sec. 413 D. C. 
Code 1940. The statute says: 

“To promote the health, safety, morals, convenience, 
order, prosperity or general welfare of the District 
of Columbia and its planning and orderly development 
as the national capital, the Zoning Commission * • • 
is hereby empowered # * to regulate the location, 

height, bulk, number of stories and size of buildings 
and other structures, • * # and the uses of buildings, 
structures and land * * * and for the purpose of such 
regulation said commission may divide the District 
of Columbia into districts and zones.” 

Title 5, Section 414 of the District of Columbia Code 
gives as one of the objectives of the zoning law “encourag¬ 
ing stabilitv of districts and of land values therein.” 
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Section 415 provides that before putting into effect any 
amendment of the regulations, public notice shall be given 
and “at such hearing it shall afford any person present 
a reasonable opportunity to be heard.” j 

The administrative remedies afforded by the District 
Code are complete and, on principle, ought not to be iset 
aside except for the most urgent reasons, as was explained 
in the case of C. B. & Q. R. R. Co. v. Babcock , 204 U.i S. 
585, 51 L. Ed. 636, in which the railroad company sued the 
board of equalization and assessment to declare void; an 
assessment of railroad property in Nebraska and to en¬ 
join the collection of same, on the ground that the board 
had arbitrarily determined to overassess the railroad’s 
property because of political clamor and fears. 

The court, speaking through Mr. Justice Holmes, said: 

1 

“Various arguments were addressed to us upon 
matters of detail which would afford no ground for in¬ 
terference by the court, and which we do not think it 
necessary to state at length. Among them is the sug¬ 
gestion of arbitrariness at different points * * *. But 
the action does not appear to have been arbitrary ex¬ 
cept in the sense in which many honest and sensible 
judgments are so. They express an intuition of expe¬ 
rience which outruns analysis and sums up many un¬ 
named and tangled impressions,—impressions which 
may lie beneath consciousness without losing their 
worth. The board was created for the purpose iof 
using its judgment and its knowledge. * * * Witlpn 
its jurisdiction, except, as we have said, in the case 
of fraud or a clearly shown adoption of wrong princi¬ 
ples, it is the ultimate guardian of certain rights. The 
state has confided those rights to its protection and 
lias trusted to its honor and capacity as it confides the 
protection of other social relations to the courts jof 
law. Somewhere there must be an end. * * * (Empha¬ 
sis supplied.) 

While this was a tax case, rather than a zoning matter, 
the same principle operates in both cases, and though it is 
not recent, its reasoning and language are as fresh and 
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strong as any that have come down from the high court 
since its date. 


To quote from Dobson v. Commissioner of Internal Rev¬ 
enue. 320 U. S. 4S9, 501, 88 L. Ed. 248, 256, “the judicial 
function is exhausted when there is found to be a rational 
basis for the conclusions approved by the administrative 
body. ’' 

As the Supreme Court said in the case of Interstate Com¬ 
merce Commission v. Union Pacific R.R. Co.. 222 V. S. 541, 
547, 56 L. Ed. 30S, 311: 


“It (the court) will not consider the expediency or 
wisdom of the order, or whether, on like testimony, 
it would have made a similar ruling. ‘The findings of 
the commission are made by law prima facie true, and 
this court has ascribed to them the strength due to the 
judgments of a tribunal appointed by law and in¬ 
formed by experience.’ * * * Its conclusion, of course, 
is subject to review, but, when supported by evidence, 
is accepted as final; not that its decision, involving, as 
it does, so many and such vast public interests can be 
supported by a mere scintilla of proof, but the courts 
will not examine the facts further than to determine 
whether there was substantial evidence to sustain the 
order.” 


And in the case of St. .Joseph Stockyards Co. v. United 
States. 298 U. S. 38, 51, 80 L. Ed. 1033, 1041, the court said: 


“The court does not sit as a board of revision to 
substitute its judgment for that of the legislature or 
its agents as to matters within the province of either. 
* * # When the legislature itself acts within the broad 
field of legislative discretion, its determinations are 
conclusive. When the legislature appoints an agent 
to act within that sphere of legislative authority, it 
may endow the agent with power to make findings of 
fact which are conclusive, provided the requirements 
of due process which are specially applicable to such 
an agency are met as in according a fair hearing and 
acting upon evidence and not arbitrarily. # * * In 
such cases the judicial inquiry into the facts goes no 



21 


further than to ascertain whether there is evidence: to 
support the findings, and the question of the weight 
of the evidence in determining issues of fact lies with 
the legislative agent acting within its statutory au- 
thoritv.” 


In the case of Zahn v. Board of Public IFor/rs, 274 UJS. 

325, 328, 71 L. Ed. 1074, 1076, the court said: 

“The settled rule of this court is that it will not sub¬ 
stitute its judgment for that of the legislative body 
charged with the primary duty and responsibility of 
determining the question.” I 


This court, in the case of Miles Laboratories v. Federal 
Trade Commission, 78 App. 1). C. 326, 140 F. (2d) 683, said: 


“That the Supreme Court will change or modify its 
views in this respect is an ‘iridescent dream,’ for the 
trend is decidedly the other way. On no subject is the 
opinion of that Court, as I view it, more definitely 
fixed than it is on the lack of power of the courts |to 
inject themselves or be injected into proceedings which 
Congress has committed to the primary jurisdiction of 
administrative agencies. Indeed, it has been held jin 



this doctrine was recently extended to a case in which 
the claim was that the action of the Board was arbi¬ 
trary and unreasonable. * * *” I 

In the case of Ambassador, Inc. v. United States , No. 
446, October term 1944, decided May 21, 1945, reported jin 
the advance sheets of 89 L. Ed. at page 1103, the court 
said: 


“But we agree with the District (hurt that wliejrc 
the claim of unlawfulness of a regulation is grounded 
in lack of reasonableness, the objection must be ad¬ 
dressed to the Commission and not as an original 
matter brought to the court.” (Emphasis supplied.): 


I 

! 
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In the case of Marblehead Land Co. v. Los Angeles, 47 
F. (2d) 528, 532, cert. den. 284 U. S. 634, the court said: 

“The legislative body entrusted with the police 
power has a wide discretion which cannot be interfered 
with by the courts. Their laws or ordinances enacted 
in pursuance of the police power are invested with a 
strong 1 presumption of validity.” 

And in the case of Geneva Investment Co. v. St. Louis , 
ST F. (2d) 83, 90, the court said: 

“With the wisdom or expediency of the ordinance 
we are not concerned. If it is within the legislative 
power of the city, all presumptions must be indulged 
in favor of its validity.” 

The Circuit Court of Appeals for the Seventh Circuit 
said in the case of Becker v. United States , 145 F. (2d) 
171: 


“In reviewing a case to determine whether there is 
substantial evidence to support the verdict, we do not 
weigh the evidence. All conflicts are resolved in favor 
of the verdict. We consider only the evidence tending 
to support that verdict. Berry v. United States, 312 
U. S. 450, 452, 61 Sup. Ct. 637, 85 L. Ed. 945; Adams 
v. United States, 116 F. (2d) 199, 200; Knapp v. 
United States, 110 F. (2d) 420, 422.” 

The position of the Zoning Commission, so far as con¬ 
cerns findings of fact, is analogous to that of a court of 
original jurisdiction. 

A case analogous to the situation at bar from a factual 
standpoint and the demands for judgment is Garrity v. Dis¬ 
trict of Columbia, 66 App. I). C. 263: 86 F. (2d) 207. 
decided August 31, 1936, in which this court said: 

“In view of the objects of the Act as a whole, we 
think the questioned language authorizes change of 
districts, in the sense of establishing new restrictions 
after the six months’ period. Indeed, any other view 
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of the statute would so limit the power of the Commis¬ 
sion as to prevent the accomplishment of one of; the 
essential objects of a zoning act, to wit, proper and 
orderly development of a city in the course of its 
growth, and proper planning therefor.” 

If it w’ere intended that there should be a review of the 
Zoning Commission’s action by an appeal, direct or indi¬ 
rect, it would have been provided by law, as in cases wdiich 
arise under the Workmen’s Compensation Act, wherej an 
appeal by way of bill in equity is allowed. 

CONCLUSION 

The parties who now appeal to this court for justice are 
those who will be vitally affected by the erection of an 
apartment house at this site. The plaintiff knew of their 
vital interest in this matter when he filed his complaint and 
failed to make them parties (par. 10 of Complaint App.;7). 
They have created a neighborhood of residences far better 
than the majority of houses in Washington. They have 
put their savings into these residences, which they hope to 
enjoy. One who hopes to build an apartment house for 
profit and who by his contract shows he has an uncertainty 
with respect to the zoning of the property, seeks to destroy 
the residential character of that neighborhood. Through 
an unfortunate sequence of events, the case was tried!by 
the lower court without the presence of those most 

i 

affected and the evidence shows that it was adjudicated 
erroneously. 

Had these appellants been adequately represented; in 
the District Court, they would not be put to the necessity 
of appealing to this tribunal. The law in this matter! is 
well settled. It was clearly stated by this court in its 
opinion after hearing the petition of these same appellants 
for their right to intervene and be heard. 

There is a presumption that a legally constituted body 
acted upon reasonable evidence and that its membership 
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acted correctly within the terms of their office. The plain¬ 
tiff challenges that presumption and says that they acted 
capriciously. The trial court undertook to substitute its 
judgment for that of the Zoning Commission in the face 
of the fact that the Zoning Commission’s finding was sup¬ 
ported by an abundance of evidence adduced at a public 
hearing conducted in accordance with the governing 
statute. 

Even without evidence, the suggestion of introducing a 
large apartment house on 16th Street north of Tiger 
Bridge, where there is none now all the way to the District 
Line, makes one instinctively recoil, because to permit il 
would inevitably lead to the complete destruction of the 
present character of the whole community. All arguments 
are empty that seek to convince that it would do no harm 
to the neighborhood or to the comprehensive plan of zoning 
for the District of Columbia. 

It is respectfully submitted that the judgment of the 
lower court of April 7, 1943 should be reversed, and the 
cause remanded with direction to deny the prayers of the 
complaint. 

Respectfully submitted, 

H. Win ship Wheatley. 

H. Winship Wheatley, Jil, 

1010 Vermont Ave., N. W., 
Washington, D. C., 

Attorney* for Appellants. 
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WORD PICTURE OF MAPS APPEARING IN REPLY 

BRIEF IN NO. 8546. j 

(P. 16 et seq.) 

■ 

I 

Page 84—Clouser points out 16th street bridge on Baist 
Plat, 70/100 at northwest corner of bridge, zoning resi¬ 
dential 60 C of the first one hundred feet immediately 
south of the government property on the west side of 16th 
street. 

Page 85—small triangle opposite 70/100. 

Page 85—row of two story houses facing the park. 

Page 83—On east side of 16th street between Upshijr 
and Varnum, block of semi-detached houses in Ottenbergjs 
leading question. 

Page 85—Church at 16th and Webster and church at 16t|h 
and Allison. 

Pages 86 and 87—Apartment house on the southeast 
corner of bridge. Randolph Terrace apartment house. Two 
south ends of bridge and triangle north and Parcel 70/100 
zoned for apartment houses until 1941. At least one 
hundred feet of it so zoned since 1920. Approximately 9 1 /£> 
percent grade down 17tli street from Shepherd Street. 
Sixteenth Street is about level. Shepherd Street side of 
Parcel 70/100 is approximately 20 to 25 feet above grade 
of Shepherd Street. 17th Street frontage is considerably 
above grade. 

Pages SS and 89—In 1924 all the parcel except the one 
hundred foot strip placed in A Restricted Area. 

Page 90—Majority of zoning advisory council admits 
that if this parcel were zoned in “A” Restricted it would 
not recommend change to residential 60 A area. 

Pages 91 and 92—Minority report by Mr. Nolen. 

Page 94—No property on west side of 16th street north 
of 70/100 to District Line zoned for apartments. 

Page 94—Same on the east side of 16th Street north of 
small triangle, except northeast corner of 16th and Allison, 
which is zoned B, and on which there is a church. 

Page 94—Apartment houses in 16th and Sheridan streets 
areas but not on 16th Street. 
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Page 116—Again reference to small triangle at 16th and 
Arkansas Avenue. 

Page 125—Breuninger identifies Crestwood. 

Page 134—Semi-detached brick houses on east side of 
16th street between Upshur and Varnum. 

Pages 134 and 135—References to apartments at 16th 
and Sheridan Streets or Luzon Ave., but not on 16tli 
Street. 

Page 135—Houses around Van Buren and Whittier 
Streets. 

Stipulation (App. 33 et seq.) 
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1 Filed: Feb 11 1942 Charles E. Stewart, Clerk 

In the District Court of the United States 
for the District of Columbia 

j 

Civil Action No. 14604 

Harry Poretsky 4512 Iowa Avenue, N. W. Washington, 

D. C. Plaintiff 


vs. 

1. Charles W. Kutz 

2. John Russell Young 

3. Guy Mason District Building Washington, D. C. 

4. David Lynn United States Capitol Building Washing¬ 

ton, D. C. 

5. Newton B. Drewry Interior Building Washington, D. C., 

as Members of the Zoning Commission of the Dis¬ 
trict of Columbia Defendants 

i 

Complaint for Injunctive and Other Relief 


1. Jurisdiction of the Court arises by virtue of the in¬ 
junctive nature of the proceedings herein. 

2. The plaintiff, Harry Poretsky, a citizen of the United 
States and a resident of the District of Columbia, for a 
number of years has been and is now engaged extensively 
in the business of erecting structures of various kinds in 
different parts of the District of Columbia for his own ac¬ 
count and that of others, and is conversant with land values 
and the costs of construction of buildings in the District o)t 
Columbia. 

3. By a contract approved May 17, 1941, a photostatic 
copy of which is attached hereto marked “Plaintiff’s Ex¬ 
hibit No. I”, plaintiff agreed to purchase from 

2 Arthur W. Machen, Trustee, and Thomas Macheli 
and Cornelia B. Machen, his wife, that certain tract 
of unimproved land in the District of Columbia known for 
purposes of assessment and taxation as Parcel 70/100. 
Said parcel constitutes a city block in area, contains ap¬ 
proximately 2.07 acres and lies between Sixteenth Street, 
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Northwest, Piney Branch Road, Rock Creek Parkway and 
Shepherd Street. 

4. The defendants, who are citizens of the United States 
and residents of the District of Columbia, are members of 
the Zoning Commission of the District of Columbia, under 
and by virtue of the certain Act entitled “An Act to regu¬ 
late the height, area, and use of buildings in the District 
of Columbia, and to create a Zoning Commission, and for 
other purposes” (Act of March 1, 1920, 41 Stat. 500, D. C. 
Code 1929, Title 25, Section 521-530.) The defendants Kutz ? 
Young and Mason are also Commissioners of the District 
of Columbia, a Municipal Corporation, and as such are 
members of said Zoning Commission. 

5. The records of the Zoning Commission are open to 
public inspection. In 1920 said Parcel 70/100 was orig¬ 
inally zoned in the “A” Area District with the exception 
of a strip along the entire Sixteenth Street frontage of said 
parcel and parallelling Sixteenth Street to a depth of One 
Hundred Feet (100), which strip was zoned 60' “C” Area 
permitting the erection of apartment buildings thereon, all 
as shown by public, records of said Zoning Commission. In 
1924 the zoning of said parcel, except said strip fronting 
on Sixteenth Street, was changed from “A” Area to “A” 
Restricted Area, which new zoning was then likewise ap¬ 
plied to a considerable amount of other property in that 

section of the City. This dual zoning of said parcel 
3 70/100 was retained until 1933 when the owners of 

said parcel applied for a change to Residential 90' 
“C” Area. The Zoning Commission after a public hear¬ 
ing, adopted a compromise classification and zoned said 
parcel Residential 60' “A” Area as to the entire parcel. 
This classification authorized and permitted the erection 
on said parcel of one or more apartment buildings. There 
had been no change in that zoning for said parcel from 1933 
to, to-wit, November 7, 1941, when a purported change of 
the zoning of the entire parcel was attempted to be made 
to “A” Restricted Area in which only detached one-family 
residences could be built. 
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6. Sometime prior to April 30, 1941, said parcel was 
offered for sale to plaintiff who was interested in purchas¬ 
ing said parcel only if the zoning thereof authorized and 
permitted the erection thereon of an apartment building. 
Plaintiff thereupon personally made an examination of the 
public records of the Zoning Commission in its office and 
there ascertained from said official records that said entire 
Parcel 70/100 had been since 1933 and was then zoned Resi¬ 
dential “A” 60' Area permitting the erection thereon of an 
apartment building. Again on and prior to May 17, 1941, 
plaintiff renewed his investigation and further ascertained 
that no change in said zoning of said parcel had been ap¬ 
plied for since 1933, no change had been made and that 
none was contemplated. 

7. The records of the Assessor of the District of Colum¬ 
bia are also open to public inspection. Sometime prior to 
April 30, 1941, the plaintiff examined the assessment rec¬ 
ords in the Office of the Assessor of the District of Columbia 
and there ascertained that beginning in 1921 said parcel 
70/100 was assessed at the rate of $15,000.00 per acre which 
assessment was gradually increased until in 1940 said as¬ 
sessment had reached $2S,000.00 per acre, while dur- 

4 ing the same period other acreage in the immediate 
vicinity of Parcel 70/100, but zoned “A” Restricted, 
was assessed from $3,000.00-$S,500.00 per acre in 1921 and 
gradually increased to $7,500.00-$S,500.00 per acre in 1937, 
after which date said acreage was subdivided into building 
lots and assessed as such. A summary of the assessment 
of Parcel 70/100 and that of acreage in the vicinity which 
was zoned ‘‘A” Restricted is attached hereto marked 
“Plaintiff’s Exhibit Xo. 2”. Plaintiff is informed and bei- 
lieves and therefore avers that this wide variance in assessi- 
ment between Parcel 70/100 and the acreage in the vicinity 
zoned “A” Restricted was based primarily upon the more 
favorable zoning of Parcel 70/100 and its greater value for 
apartment house purposes in consequence thereof. An as+ 
sessed valuation on Parcel 70/100 at the rate of $28,000.00 
per acre if zoned “A” Restricted would have been and 
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would be excessive, capricious, and confiscatory. Plain¬ 
tiff’s vendors, said Macliens, have over a period of many 
years paid the taxes on the Parcel 70/100 based upon the 
substantially higher assessments levied in said Parcel pri¬ 
marily because of its zoning as an apartment house site, 
and yet when they or their prospective grantee attempts 
to utilize said Parcel for such apartment house site the 
Zoning Commission attempted to deprive them of this 
right by a purported change in said zoning. 

8. The records in the Office of the Surveyor for the Dis¬ 
trict of Columbia are also open to public inspection. Some¬ 
time prior to April 30, 1941 and between that date and 
May 17, 1941, plaintiff inspected various records and made 
various inquiries in the Office of the Surveyor respecting 
the availability and use of said Parcel 70/100 as a site 
for an apartment house, also, in this connection, its topog¬ 
raphical characteristics relative to its best utilization 

5 as such apartment house site, particularly with ref¬ 
erence to the surrounding streets, parks, building restric¬ 
tion lines and other elements necessarily considered by an 
experienced builder. The records consulted in and the in¬ 
formation obtained from the Office of said Surveyor clearly 
established that said Parcel 70/100 was unqualifiedly avail¬ 
able for an apartment building. 

9. Having made the investigations and inquiries afore¬ 
said from the public records of the Zoning Commission 
of the District of Columbia and those of the District of 
Columbia and after ascertaining definitely from said public 
records and otherwise that said Parcel 70/100 was and 
would continue to be available and useable as a site for an 
apartment building, plaintiff signed the contract aforesaid 
being “Plaintiff’s Exhibit No. 1,” making deposits there¬ 
under aggregating $10,000.00. He promptly caused plans 
to be prepared for the erection on said parcel of an apart¬ 
ment building at a cost for said plans of, to-wit, $5,000.00; 
caused studies to be made for the widening of Shepherd 
Street on the north side of said parcel from 60 feet to 75 
ft. in width and of Piney Branch Road on the west of said 
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parcel from 53 feet to 90 feet, and he had agreed with the 
proper officials of the District of Columbia that said widep- 
ings were to be accomplished by the dedication by Plaintiff 
out of Parcel 70/100 of the land necessary. He caused 
structural plans to be prepared at a cost of $600.00. He 
ordered an examination of title to be made, arranged for 
the financing of said project at a cost in excess of $3,500.00. 
On, to-wit, the 23rd day of September, 1941, he filed in the 
Office of the Inspector of Buildings of the District of Co¬ 
lumbia his plans for the erection of an apartment 
6 building on said parcel and made a required deposit 
with the District of Columbia in the sum of $700.00 
in connection therewith. The plaintiff has acted in good 
faith and has relied upon the public records and agents of 
the Zoning Commission and of the District of Columbia. 
Said Zoning Commission and the Commissioners of the Dis¬ 
trict of Columbia as a majority of the members thereof are 
estopped to change the zoning of Parcel 70/100 to the detri¬ 
ment of plaintiff, no new or usual change of situation or 
conditions having arisen with respect to said parcel or 
vicinity to justify the re-zoning of said land, with its con¬ 
sequent great loss to plaintiff. 

10. Beginning about 1938 a portion of the land in the 
vicinitv of Parcel 70/100 and west thereof began to be de- 
veloped, the area being known as “Crestwood.” A petition 
to re-zone Parcel 70/100 was filed in August, 1941, and pur¬ 
ported to be signed by owners of property in said Crest- 
wood area, the vast majority of said properties being two 
or more city blocks removed from said Parcel. Plaintiff 
is informed and believes and therefore avers, that none of 
said petitioners, before or at the time of purchasing their 
respective properties, made any inquiry or investigation 
relative to the fact that said Parcel 70/100 had been zoned 
residential 60' “A” Area since 1933, and that all of then! 
had purchased their properties subsequent to that date; 
By reason of the conduct of said petitioners they were esr 
topped from obtaining any change in the zoning of Parcel 
70/100 which would result in a loss to the plaintiff, and the 
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purported change of zoning aforesaid, if permitted to be¬ 
come operative and effective, will cause irreparable and 
unjust loss to the plaintiff, as will hereinafter more par¬ 
ticularly appear. 

7 11. By the Act approved June 20, 1938 (52 Stat. 
79S, Section 5, D. C. Code 1939, Accumulative Sup¬ 
plement V, Title 25, Section 535) there was created a Zon¬ 
ing Advisory Council composed of a representative desig¬ 
nated by the National Capital Park and Planning Commis¬ 
sion, a representative designated by the Zoning Commission 
of the District of Columbia, and a representative designated 
by the Commissioners of the District of Columbia, all of 
whom were required to be persons experienced in zoning 
practice. Said Act further provided that no amendment of 
any zoning regulation or map shall be adopted by the Zoning 
Commission unless and until such amendment be first sub¬ 
mitted to said Zoning Advisory Council and the opinion or 
report of such Council thereon shall be received by the 
Commission. The public records of the Zoning Commission 
show that on, to-wit, October 7, 1941, said Zoning Advisory 
Council filed its report in connection with the re-zoning of 
the said parcel and the consequent amendment to the zoning 
map and that a majority of said Zoning Advisory Council 
recommended that the petition to re-zone said parcel be 
denied; and that thereafter on, to-wit, October 10, 1941, 
following the public hearing of October 8, 1941 and after 
said Zoning Advisorv Council had considered the testimonv 
presented at said public hearing, the majority of said Zon¬ 
ing Advisory Council reported that it had no revision to 
make in its report and recommendation aforesaid. 

12. The Citizens’ Zoning Advisory Committee, consisting 
of representatives of the Washington Board of Trade, The 
Washington Real Estate Board, and the Operative Buil- 
ers’ Association, a voluntary civic committee organized to 
assist the Zoning Commission, unanimouslv voted against 
a change in the zoning of the parcel aforesaid, one 

8 member of said committee not voting. The public 
records of the Zoning Commission show that two of the larg- 


9 


est land owners in said Crestwood area, William W. Matji- 
ewson and Arthur S. Lord, one of them being the most ex¬ 
tensive builder of houses for sale in that section, notified 
said Zoning Commission that they were opposed to the re- 
zoning of Parcel 70/100. Attached hereto as Plaintiff’s Ex¬ 
hibits 3 and 4 are copies of said letters of notification. 
Said Arthur W. Machen, Trustee, and Thomas Machen are 
owners of large areas on the north side of Shepherd Street 
and other holdings in the vicinity of said Parcel 70/109; 
they also opposed said re-zoning. 

13. The purported change of zoning was made after the 
public hearing at which one Arthur E. Dcmaray sat in the 
place and stead of the defendant Newton B. Drewry, who, 
at the time of said public hearing was and still is the Direc¬ 
tor of Public Buildings and Public Parks of the National 
Capital, and as such was a member of the Zoning Commis¬ 
sion as provided in the Act of March 1, 1920 aforesaid. 
Plaintiff is informed and believes and therefore avers that 
said Demaray participated in the deliberations and deci¬ 
sion of the Zoning Commission with reference to the re- 
zoning of said parcel and actually cast his ballot on, to-w^t, 
November 7, 1941, with the duly constituted Zoning Com¬ 
missioners other than said Drewry, all of which was with¬ 
out warrant of law and the purported decision of the Zon¬ 
ing Commission is invalid. 

14. The fair market value of Parcel 70/100 zoned residen¬ 
tial 60' “A” area is at least $77,500.00. Plaintiff is ad¬ 
vised that the fair market value of said Parcel zoned “A 1 ” 
Restricted has been greatly reduced the exact amount of 

which plaintiff is unable to state. 

9 15. The purported change in the zoning of Parcel 

70/100 from residential 60' “A” area to “A” re¬ 
stricted area is an unwarranted interference with the gen¬ 
eral rights of the plaintiff, would restrict the character of 
the use of said parcel and does not bear a substantial rela¬ 
tion to the public health, safety, morals or general welfare 
and does not materially affect the health, safety, conven¬ 
ience and general welfare of the inhabitants of the section 
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of the city in which said Parcel is located, and would render 
said Parcel worthless as an apartment house site and cause 
plaintiff a very large monetary loss. 

16. Parcel 70/100 is a wooded tract, rising from the 
grade of Sixteenth Street west to an embankment or hill¬ 
side of approximately twenty-five feet at and near Seven¬ 
teenth & Shepherd Streets in the vicinity of its north¬ 
westerly portion. On this hillside is a stand of tall trees, 
many of them over thirty-five feet in height. An apartment 
house sixty feet in height from the grade of Sixteenth 
Street or Shepherd Street, would not exceed the height of 
said hillside and trees as now existing. The erection of an 
apartment building would not affect the light and air of 
any of the properties in the vicinity, especially those owned 
by any of the persons signing the petition for the change 
of zoninig aforesaid more than the stand of tall timber on 
said hill now affects same. 

17. Shepherd Street, which forms the northern boundary 
of Parcel 70/100, is only one of a number of streets enter¬ 
ing the Crestwood area, and neither Shepherd Street nor 
Taylor Street, the next street to the north of Shepherd 

Street, extends to the east between Sixteenth Street 
10 and Fourteenth Street. There are no schools, stores, 

places of amusement or recreation west of Four¬ 
teenth Street and east of Blagden Avenue, (which forms 
the western boundary of said Crestwood area) or between 
Rock Creek Parkway on the south and Upshur on the north. 
There is a school area at and near Thirteenth and Upshur 
Streets. School children and others crossing to said school 
area or to the district served by Fourteenth Street cannot 
go through Shepherd or Taylor Streets, but must go 
through Upshur Street. Therefore traffic control lights 
have been established by the Commissioners of the District 
of Columbia at Sixteenth and Upshur Streets. Conse¬ 
quently an apartment building located on Parcel 70/100 
would not constitute a traffic hazard or affect the public 
safety. Furthermore, in the plans filed by plaintiff with 
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the Inspector of Buildings of the District of Columbia pro¬ 
vision has been made for the establishment of a large 
garage under the apartment house proposed to be built by 
him on said Parcel providing for the storage of approxi¬ 
mately 120 cars, the entrance to said garage being from 
Sixteenth and Seventeenth Streets, with no entrance on 
Shepherd Street or the Parkway. Under existing buildirig 
regulations, requiring the use of the most modern equip¬ 
ment, dirt, smoke, etc. resulting from the heating and other 
services would be eliminated, and certainly would not equal 
or exceed that of from six to ten private residences which 
might be built on said Parcel. 

Immediately opposite Parcel 70/100 at the intersection 
of the east side of Sixteenth Street and Arkansas Avenue 
is a small triangular plot zoned residential 60' “A” Area, 
on which a small apartment building can be built. The 
zoning of this plot has not been changed. Immediately 
south of the bridge on Sixteenth Street spanning 
11 Pinev Branch Parkway is a group of apartment 
buildings, one of which actually abuts said Parkway. 
Another large apartment house on Randolph Street ex¬ 
tended and west of Fourteenth Street also abuts said Park¬ 
way. An apartment house erected on Parcel 70/100 would 
be no nearer to said Parkway than either of the two apart¬ 
ment houses just mentioned. On the East side of Six¬ 
teenth Street between Shepherd and Taylor Streets a gaso¬ 
line filling station has been permitted to exist for many 
years as a non-conforming use. 

18. The purported change of zoning of Parcel 70/100 
because of its arbitrary and irrational character, having 
no substantial relation to the public health, morals, safety 
and general welfare, amounts to a taking of plaintiff’^ 
property without just compensation, denies him of the equal 
protection of the laws, and imposes upon him an indefen¬ 
sible and inadvisable financial loss in violation of plaini- 
tiff’s rights and property guaranteed and protected by the 
Fifth and Fourteenth Amendments to the Constitution of 
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the United States, and if permitted to stand, it would cause 
an unwarranted and disproportionate monetary loss and 
irreparable injury to plaintiff and would be capricious, 
confiscatory and unreasonable in its operation, and, being 
supported by no new conditions, would constitute an inde¬ 
fensible invasion of the rights of plaintiff. 

"Wherefore, plaintiff demands: 

1. That he may have a preliminary injunction enjoining 
the Zoning Commission of the District of Columbia from 
enforcing or carrying into effect the purported re-zoning 
of Parcel 70/100 in the District of Columbia from Resi¬ 
dential 60' “A” Area to “A” Restricted Area. 

12 2. That the purported order of the Zoning Com¬ 

mission dated, to-wit, November 7, 1941, with the 
consequent change of its maps and records, and the attempt 
to change the then existing zoning of said Parcel 70/100 
be declared unconstitutional, illegal, null and void, and of 
no force or effect. 

3. That the plaintiff have a mandatory injunction re¬ 
quiring the Zoning Commission of the District of Columbia 
to restore to said Parcel 70/100 the zoning enjoyed by it 
prior to November 7, 1941, to-wit, Residential 60' “A” 
Area, authorizing and permitting the owner thereof to 
erect thereon an apartment building, or, in the alternative, 
enjoining the Zoning Commission of the District of Colum¬ 
bia from enforcing or carrying into effect the purported 
re-zoning of said Parcel 70/100 from Residential 60' “A” 
Area or from enforcing against said lot an “ A-Restricted” 
Area zoning. 

LOUTS OTTENBERG 
EDWIN SHELTON 
Attorneys for Plaintiff 
Investment Building 
Washington, D. C. 

***#**#*## 
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» dopoilt ofgfr#. th o u sand mod a o / 100. Dollars ($6,000*ci>;-.''--,) 

to be applied as part payment of the purchase of i*>S *... - "l -*'!— . 1 iA \ A v 


hml yo/ IOQ, being a ppro xim a tely 2+W acres; vaoett gr oiad *^ 

in the District of Columbia, upon the following terms of sale: . V\ r^rt) * / \Yd / 

Total price of property. . *Mt 99**0. r® O. S0 

The purchaser agrees to pay. -| UHJWW »fr £~lfO y (ro ... Dollars 

) cash at the date of conveyance, of which sum this deposit shall be a part. 


Takes to bo adjusted to day of Bettiament. Any special assessments 
for lbcal iiaprotOGOnts, euch as water and sower* due and payable at the 
date l>f this Contract shall be paid by the Selleyw, but all assessments 
for ifcsfe lot! iaproTemajita not due and payable at the date of this 
oootrist shall bo a a muted by tho Purchaser, whether tho improvements 
have W. ready been made or not* 

Tho sold lot of ground shall not, nor shall any part thereof, nor 
any b tiding, nor any part of any bulldlns, to be orected thereon, at 
any t ate whatsoever bo loosed, Bold, transfered or conveyed unto, or 
in tf st for, or for the purpose of oceupanoy or use of, any negro or 
OOlOF 4 poroonf and in oaso of a sale and conveyance of 3aid lot by 
said Rirohasor, he shall require the grantor to this effect therein. 

Zt Is further understood that there are no further restrlotire covenants 
of an * character whatsoever* 

Th \ Purchaser shall sign and seel tho Deod of Conveyance and covenant 

JO tho above effeot. 

It Is agreed that this offer la made swbjeot to there being no cov¬ 
enant > or restrictions on the property that would prohibit tho orectlon 
of on apertaent house In accordance with & sixty-foot A Area r.oning and. 
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The property is sold free of encumbrance except as aforesaid; title is to be good 0 f record and 
in fact t* i .xnaa^i , i f un ^ f ; otherwise said 

deposit is to be returned and sale declared olT at the option of the purchaser, unless the defects are 
of such character that they may readily be remedied by legal action, but the seller and agent are 
hereby expressly released from all liability for damages by reason of any detect in the title. In 
case legal steps are necessary to perfect the title, such action must be taken by the seller promptly 
at his or her own expense, whereupon the time herein specified for full settlement by the purchaser 
will thereby be extended for the period necessary for such prompt action. 

c h argvs^Tr (PTi M n^a(fUisTe!^l o^'^UiT^lid'eo^^ 

adjusted according to the certificate of taxes as issued by the Collect^**LJE*lxWl)fthe District of 
Columbia, except that assessments for impr()v^menCj--eHailiW^^T rr ^r to the date hereof, whether 
'SC| sment therefor has been lev ied nr n<j i<tdw*lM7epaid by the seller or allowance made therefor 

" as ^' ,1 * rton Suburban Sanitary Commission to be adjusted 

examination of title, tax certificate, conveyancing, notary fees and all recording charges 
including those for purchase money trust, if any. are to be at the cost of the purchaser; provided, 
however, that if upon examination the title should be found defective, the seller hereby agrees to 
pay the cost of the examination of the title a mi-ttkuUo pin- tn thr nrriiT hrrrin Ur; rnmmiimrM hvr?- 


nimplintl ~n-|fh Revenue stamps to be paid by seller. 

Within days from the date of acceptance hereof by the owner, or as soon 

(hereafter as a report on the title can be secured if promptly ordered, the seller and purchaser are 
required and agree to make full settlement in accordance with the terms hereof. If the purenaser 
shall fail so to do, the deposit herein provided for may be forfeited at the option of the seller, in 
which event the purchaser shall be relieved from further liability hereunder, or without forfeiting 
the said deposit the stiller may avail himself of any legal or equitable rights which he may nave 
under this contract, l u Un tiunt o f' tlie t bt ' fU T tuMyuf - fht dtiwu if . t he - Belli 1 * 1 chi l l i a ll ow the t r r w t 


A 



Settlement is to be made at the office of the Title Company searching 

the title, and deposit with the Title Company MpW E ny of the purchase money, 

the deed of conveyance for execution and such other papers as are required of either party by the 
terms of this contract shall be considered good and sufficient tender of performance of the terms 

hereof. 

Seller agrees to execute the usu^^JlWhmy deed. Seller to pay stamp tax on deed. 


2. Seller agrees to give possession at time of settlement, and in the event he or she shatl tail 
so to do, he or she shall become and be thereafter a tenant by sufferance of the purchaser an<J 
hereby waive all notice to quit, as provided by the laws of the District of Columbia. (Strike one 
of the two foregoing sentences.) s„ , 

The risk ot loss or damage to said property by fire or other casualty until the debits convey* 
atice is recorded is assumed by the seller. 


o 





,f and vtfiea dead Uao boan oonveyva and accept* 

The seller agrees to pay to Cuvier A. Metrlera the/said agent, the regular rate of commission a4 

fixed by the Washington Real Estate Board. The Titl^fcompany, or the Real Estate Office, through 
which settlement is made is hereby authorized and directed to make deduction of the aforesaid com¬ 
mission from the proceeds of the sale and to make payment thereof to trie said agent. 


p<MUt- wW heH 



rhrrrrewt w o m mder is made. 


lhe principals to fhls contact mutually agree that it shall be binding upon their respective 
heirs, executors, admimstratois or assigns. 

T his contract when ratined by the seller, contains the final and entire agreement between the 
parties hereto and they shall not be bound by any terms, conditions, statements or representations, 
ora! or written, not herein contained. „ , 

CUVIER A. 



We. the utideraigneu, hereby ratify, accept and agree to the'above memorandum of sale and 
acknowledge it to be our contract. 

V/ 

/ _ 

.19 

(S«U*r) 


/I 

Accepted by Owner 1/ , 19 47 



(Wife of Seller) 


l/iioper.iy. is_to_be_tuji.veyed in the. name of 


lr** Purchaser's uum ess 

Oi 
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16 Endorsed: Filed Feb 11 1942 Charles E. Stewart, 
Clerk 

Armstrong Machen & Allen 
Attorneys and Counsellors At Law 
1207-121 Calvert Building 
Baltimore, Md. 

June 3, 1941 

Alexander Armstrong Telephones 

Attorney Plaza 5292 5293 

Arthur Machen 
Wendell D. Allen 
H. Vernon Enev 

G. Dudley Iverson 'j 

Alexander Gordon 

Mr. Harry Poretsky, 

4613 Thirteenth St., N. W., 

Washington, D. C. 

Dear Mr. Poretsky: 

I beg to acknowledge, with thanks, receipt of your check 
for $5,000.00, representing additional deposit on account of 
the purchase price of the apartment house site at Six¬ 
teenth and Shepherd Streets. 

I enclose copy of a letter from a real estate man in Wash¬ 
ington regarding this property, and of my reply. 

Very truly yours, 

AWM-MR ARTHUR C. MACHEN 

Enc. 


17 Endorsed: Filed Feb 11 1942 Charles E. Stewart, 
Clerk 


May 3, 1941 

Attached to and forming a part of contract between 
Arthur Machen, et al, and Harry Poretsky, dated April 30, 
1941 on Parcel 70/100, Washington, D. C.: 

I hereby agree to pay an additional $5,000.00 thirty days ; 
from date, June 2, 1941, making balance of $67,500.00 due | 
in ninety days. 

Signed 

HARRY PORETSKY 


I 
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Endorsed: Filed Feb 11 1942 Charles E. Ste;w- 
art, Clerk j 

Arthur S. Lord 
Real Estate Development 
Washington, D. C. 

September 5, 1941 
Pltf’s Ex 3A i 

Zoning Commission, D. C. \ 

District Building 
Washington, D. C. 

Re: Application for change of zoning. Parcel 70/100 j 

Gentlemen: | 

After consideration of all the facts involved, it is my 
desire to withdraw my signature from the petition request¬ 
ing change of zoning in the above mentioned parcel. 

I find that my associates and I have already agreed not 
to request this change. 

Very truly yours, 

ARTHUR S. LORD j 

ASL/gm | 

Copy to Mr. C. V. Maudlin 

21 Endorsed: Filed Feb 11 1942 Charles E. Stewart,: 
Clerk j 

Pltf’s Ex 3 B j 

Arthur S. Lord 
Real Estate Development 
Washington, D. C. 

October 2, 1941 

Zoning Commission, D. C. 

District Building 
Washington, D. C. 

Re: Proposed rezoning Parcel 70/100 
Gentlemen: 

I am one of the developers of Crestwood and reside at 
3904-18th Street, N. W., in Crestwood. 
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When it was proposed to relax the zoning of Parcel 
70/100 so as to permit an 8-story apartment house instead 
of a 5-story apartment house, I, at the request of my neigh¬ 
bors, signed a protest against the same. As this proposal 
to relax the zoning has now been abandoned, I do not want 
to be construed as advocating any increase in the strin¬ 
gency of the present zoning, and I have therefore written 
•withdrawing my protest. 

It is a matter of record that Parcel 70/100 is zoned so as 
to permit an partment house of 5 stories in height above 
the level of 16th Street. I have so informed most of the 
purchasers of homes in Crestwood. Of course, I cannot 
say that every purchaser in Crestwood was specifically in¬ 
formed that an apartment house would be erected on Parcel 
70/100, but certainly there was no concealment of the fact 
and everyone who inquired was so informed. 

Very truly yours, 

ARTHUR S. LORD 

22 Endorsed: Filed Feb 11 1942 Charles E. Stewart, 
Clerk 

Pltf’s Ex 3 C 
Edward E. Caldwell 
Real Estate 
Washington, D. C. 

October 2, 1941 

Zoning Commission, D. C. 

District Building 
Washington, D. C. 

Re: Rezoning Parcel 70/100 

Gentlemen: 

For a number of years I and my associates Messrs. Paul 
P. Stone and Arthur S. Lord, have been developing the 
property known as “Crestwood” for the Mathewson Es¬ 
tate. All of the home sites in Crestwood have been sold 
by us. Most of the homes built have been built and sold 
by us. 
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"We have known all along that Parcel 70/100 was zoned 
so as to permit an apartment house of 5 stories in heights 
above the level of 16th st., and have so informed many pur¬ 
chasers of houses or lots in Crestwood. Of course, we can¬ 
not say that every purchaser in Crestwood was specifically 
informed that an apartment house would be built on Parcel 
70/100, but certainly there was no concealment of that fact 
and everyone who inquired was so informed. 

We are of course vitally interested in Crestwood but we 
do not feel that an apartment house on Parcl 70/100 such 
as permitted by the present zoning would be the slightest 
injury to Crestwood, and most assuredly to change the 
zoning now would be a gross injustice to the Machen Estate 
and any person to whom they have sold the Parcel. 

Practically every real estate broker in Washington has 
known that Parcel 70/100 was an apartment house site, and 
most of them, ourselves included, have been trying to sell 
it for that purpose. Although we lost out and the sale was 
made by another broker, we still feel that a change in zoni 
ing at the present time would be very unjust to that broker!, 
as well as to the owners of Parcel 70/100, and desire to 
protest against the same. 

Very truly yours, 

EDWARD E. CALDWELL j 

23 Endorsed: Filed Feb 11 1942 Charles E. Stewart; 

Clerk 

Plaintiff’s Exhibit #4 

721 Washington Loan & Trust Building 
October 8, 1941 

i 

Zoning Commission of the District of Columbia 
District Building 
Washington, D. C. 

Gentlemen: 

Kindly be advised that I am one of the owner of consid¬ 
erable undeveloped ground in the area known as “Crest-: 
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wood”, and this letter is to advise you that I have no ob¬ 
jection to Parcel 70/100 retaining its present zoning for an 
apartment house. 

Very truly yours, 

WILLIAM W. MATHEWSON 

• •*••**•*• 

24 Endorsed: Filed Mar 2 1942 Charles E. Stewart, 
Clerk 

Order Granting Leave to Intervene. 

Upon consideration of the motion of Arthur W. Machen, 
Trustee, and Thomas Machen, for leave to intervene herein 
as parties plaintiff, it is by the Court this 2nd day of March, 
1942, ordered that said motion be, and the same hereby is, 
granted, and that the intervening petition attached to the 
said motion stand as their intervening petition in this 
cause. 

JENNINGS BAILEY, 

Justice. 

We consent: 

LOUIS OTTENBERG 
EDWIN SHELTON 
Attorneys for Plaintiff. 

VERNON E. WEST 
JAMES W. LAUDERDALE 
Asst. Corporation Counsel 
Attorneys for Defendants. 
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I 

25 Endorsed: Filed Mar 3 1942 Charles E Steward, 
Clerk 

i 

Intervening Petition of Arthur W. Machen, Trustee and 

Thomas Machen. 

Now come Arthur W. Machen, Trustee, and Thomas 
Machen, with leave of Court first had and obtained, and 
show to the Court as follows: 

1. The Petitioners’ father, Arthur W. Machen, died on 
December 19, 1915, seized and possessed of considerable 
tracts of land in the District of Columbia, including the 
parcel now known for tax purposes as Parcel 70/100, and 
all the land lying between Sixteenth and Seventeenth 
Streets, Northwest, from Piney Branch Parkway northerly 
to Webster Street. Your Petitioners and their mother, 
Mary G. Machen, who died on October 13, 1931, have con- 
tinuously paid taxes on said parcel, which is vacant and; 
unimproved and never yielded any revenue, from 1915 to 
the present time. The parcel was formed in the year 1929: 
by combining portions of two previous parcels. From 1930 
to 1936, inclusive, said Parcel 70/100 was assessed for 
$73,469.00. Then the assessment was voluntarily reduced 
by the Assessor to $58,069.00. Said assessments! 

26 could be justified only if said land could be used for 
apartment houses. The land is not adapted to the I 

construction of detached single family dwellings, and the 
value thereof, if not restricted, would be and always has 
been very much less than the amount of the assessment. 
The taxes paid by the Petitioners and their predecessors 
in title, from 1930 to 1942 inclusive, on said assessments, i 
which as aforesaid were based upon the availability of said; 
Parcel for apartment houses, aggregate $14,254.00. The 
Government, having collected large sums from the Peti¬ 
tioners in taxes based upon the theory that said land was 
usable for apartment houses, is now estopped from chang-! 
ing the zoning, as was attempted by the Zoning Commis- ■ 
sion; and, even apart from estoppel, it is arbitrary and 
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unreasonable to make the attempted change under such 
circumstances. \ 

2. Your Petitioners have long designed said Parcel 70/100 

as a site for an apartment house or apartment houses. 

They have consistently offered it for sale for that purpose; 

and thev have let it be known that it was intended for that 
•/ 

purpose to practically every real estate broker or dealer 
in the Citv of Washington. From time to time numerous i 
offers were made to your Petitioners to purchase the said 
lot as an apartment house site, but none which your Peti¬ 
tioners would accept until that made by the Plaintiff 
herein. The offer originally submitted by the Plaintiff 
contained a clause requiring the Petitioners to guar¬ 
antee “that said property is now zoned 60-A Area and 
will continue to be zoned as such until date of settlement, 
otherwise this offer shall be null and void and the deposit 
shall be returned to the purchaser”. The Petitioners, how¬ 
ever, insisted upon striking out said clause, as was done 
before the contract was executed. They told the purchaser 
that he must satisfy himself as to the zoning. 

27 3. The Petitioners originally owned all the land 

on the north side of Shepherd Street, opposite said 
Parcel 70/100, and in making sales of some portions 
thereof the Petitioners inserted a clause requiring the pur¬ 
chasers to agree not to ask for any change in the zoning of 
Parcel 70/100 which would prohibit or restrict the erection 
of apartment house or apartment houses thereon; and the 
deeds, as recorded in the office of the Recorder of Deeds, 
contained that stipulation, and gave public notice of the 
intention to use said Parcel 70/100 as an apartment house 
site. 

4. After the application for change in zoning, the Plain¬ 
tiff requested, and the Petitioners granted, several exten¬ 
sions of time for settlement under the contract of sale. 
After the change in zoning was actually attempted to be 
made by the Zoning Commission, the Plaintiff informed the 
Petitioners that he was unable to finance the purchase un- 
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less the change in zoning should be set aside, and that the 
utmost he could do at the present time was to pay to tte 
Petitioners $7,500.00 as an additional deposit in considera¬ 
tion of their agreeing not to press for compliance with the 
contract until after the termination of this suit. An agree¬ 
ment was made accordingly, and said sum of $7,500.00 was 
paid by the Plaintiff to the Petitioners, making a total of 
$17,500.00 paid on account of the purchase price. Thb 
Petitioners, however, are still the owners of the legal title 
to said parcel and are vitally interested in having the arbi¬ 
trary, unreasonable, and unconstitutional change in zoning 
set aside inasmuch as the said parcel is not adapted to de¬ 
tached, single family dwellings, so that the market price 
thereof, if the altered zoning stands, is and will be very 
much less than the balance of $60,000.00 due under the 
contract. | 

5. As modified and supplemented by the allegations of 

this petition, the Petitioners adopt the allegations of the 

Plaintiff’s complaint and unite in all of his demands 

28 for judgment. 

W. C. SULLIVAN | 

Attorney for Arthur W. Machen, 

Trustee and Thomas Machen, Intervenors, I 
Metropolitan Bank Building, 

Washington, D. C. 

********** 

29 Endorsed: Filed Mar 19 1942 Charles S. Stewart, 
Clerk 

Answer to Complaint . ! 

j 

1 to 6. Defendants admit the averments of paragraphs 
one to six inclusive of the complaint, except the allegation 
contained in paragraph five that on November 7,1941 a pur¬ 
ported change of the zoning of the property involved in 
this proceeding wras attempted to be made, w T hich allega¬ 
tion defendants deny and on the contrary they aver that 
on said date a change of the zoning of said property was 
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made. For greater accuracy defendants allege that the cor¬ 
rect name of the defendant described in the complaint as 
“Newton B. Drewry” is “Newton B. Drury”. 

7. Defendants deny the averment contained in paragraph 
seven of the complaint that in 1921 Parcel 70/100 was 
assessed at the rate of $15,000 per acre which assessment 
was gradually increased until in 1940 said assessment had 
reached $28,000 per acre, and on the- contrary defendants 
aver that Parcel 70/100 was originally a part of Parcel 
70/97 which contained approximatley three acres and was 
assessed at the rate of $15,000 per acre; that in 1929 said 
Parcel 70/97 was divided into Parcel 70/99 and Parcel 
70/100; that Parcel 70/99, which contained approximately 
one acre, was conveyed to the United States, and that Par¬ 
cel 70/100 from the time of its creation has been assessed 
at the rate of $2S,000 per acre. Defendants further deny 
that a valuation on Parcel 70/100 at the rate of $28,000 per 
acre, if zoned “A” restricted, would have been or would 
be excessive, capricious, and confiscatory. Defendants 
further deny that the change of zoning was a pur¬ 
ported change. Defendants admit the remaining 
30 averments of paragraph seven of the complaint. 

8. Defendants admit the averments of paragraph 
eight of the complaint. 

9. Answering the averments of paragraph nine defen¬ 
dants admit that plaintiff caused plans to be prepared for 
the erection on said parcel of an apartment building and 
that the said plans were filed in the office of the Inspector 
of Buildings for the District of Columbia on the 23rd dav 
of September 1941, and that plaintiff made the required 
deposit with the District of Columbia in the sum of $700.00 
in connection therewith. Defendants deny that plaintiff 
agreed with the proper officials of the District that the 
widening of Shepherd Street and Piney Branch Hoad was 
to be accomplished by the dedication of the land necessary. 
Defendants further deny that the Zoning Commission or 
the Commissioners of the District as a majority of the 
members of the said Commission are estopped to change 




29 


i 


the zoning of Parcel 70/100. Further answering the aver¬ 
ments of the said paragraph defendants say that plaintiff 
is entitled to a return of the $700.00 deposited with the Disj- 
trict of Columbia upon the making of an application there¬ 
for and executing the required vouchers. Defendants are 
without knowledge or information sufficient to form a her 
lief as to the remaining averments of paragraph nine of 
the complaint. I 

10. Answering the averments of paragraph ten of the 
complaint defendants admit that beginning about 1938 a 
portion of the land in the vicinity of Parcel 70/100 and 
west thereof began to be developed, the area being known 
as “Crestwood”, and that a petition to rezone Parcel 
70/100 was filed in August 1941, signed by owners of prop¬ 
erty in said “Crestwood” area, and that a majority of said 
properties was two or more city blocks removed from said 
parcel. Defendants are without knowledge or information 
sufficient to form a belief as to the remaining aver- 
31 ments of paragraph ten of the complaint. 

11. Defendants admit the averments of paragraph! 
eleven of the complaint. 

12. Defendants admit the averments of paragraph 
twelve of the complaint. 

13. Defendants admit the averments of paragraph thir-i 
ten of the complaint with the exception of the averment that; 
Arthur E. Demarav participated in the deliberations and 
decisions of the Zoning Commission without warrant of 
law and that the purported decision of the Zoning Commis-; 
sion is invalid, which allegations defendants deny and, on I 
the contrary aver that at the time of said deliberations and j 
decisions of the Zoning Commission said Demaray was the I 
duly authorized acting officer in charge of Public Buildings I 
and Grounds of the District of Columbia. 

14. Defendants are without knowledge sufficient to form 
a belief as to the averments of paragraph fourteen of the 
complaint. 

15. Defendants admit that the zoning of Parcel 70/100 
to the “A” restricted area renders said parcel worthless 
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as an apartment house site. Defendants are without knowl¬ 
edge or information sufficient to form a belief as to whether 
the change of zoning will cause plaintiff to suffer a large 
monetary loss. Defendants deny the remaining averments 
of said paragraph. 

16. Defendants deny the last sentence of paragraph six¬ 
teen of the complaint but admit the remaining averments 
thereof. 

17. Answering the averments of the first subparagraph 
of paragraph seventeen defendants deny the averments 
that an apartment building located on Parcel 70/100 
would not constitute a traffic hazard or affect the public 
safety, and also deny the last sentence of the first subpara¬ 
graph of said paragraph. Defendants admit that opposite 
Parcel 70/100 at the intersection of the east side of Six¬ 
teenth Street and Arkansas Avenue there is a small tri¬ 
angular plat zoned residential 60' “C” area on which, 

under the zoning regulations, an apartment build- 
32 ing is permitted. Defendants aver that said tri¬ 
angular plot is of the approximate dimensions—36.58 
feet by 65.51 feet by 55.24 feet. Defendants admit the re¬ 
maining averments of paragraph seventeen. 

18. Defendants deny the averments of paragraph eigh¬ 
teen of the complaint. 

RICHMOND B. KEECH, 

Corporation Counsel, D. C. 

VERNON E. WEST, 1 

Principal Assistant 
Corporation Counsel, D. C. 

JAMES W. LAUDERDALE 
Assistant Corporation Counsel, D. C. 
Attorneys for Defendants, 

District Building. 

t 

Service acknowledged this 19th day of March, 1942. 
LOUIS OTTENBERG 
Attorney for Plaintiff. 

• ••••••••• 
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33 Endorsed: Filed Mar 19 1942 Charles E. Stew¬ 
art, Clerk 

’ ! 

Answer to Intervening Petition 

1. Defendants are without knowledge or information 
sufficient to form a belief as to the averments of the first 
and second sentences of paragraph one, except defendants 
admit that the taxes have continuously been paid on Parcel 
70/100. Defendants deny that said parcel was formed in 
the year 1929 by combining portions of two previous par¬ 
cels and, on the contrary, aver that Parcel 70/100 was orig¬ 
inally a part of Parcel 70/97; that in 1929 said Parcel 70/97 
was divided into Parcel 70/99 and Parcel 70/100; that Par¬ 
cel 70/99, which contained approximately one acre was con¬ 
veyed to the United States and that Parcel 70/100 from 
the time of its creation has been assessed at the rate of 
$28,000 per acre. Defendants admit that from 1930 to 
1936, inclusive, said Parcel 70/100 was assessed for 
$73,469 and that then the assessment was voluntarily re¬ 
duced by the Assessor to $58,069. Defendants further aver 
that said reduction in the assessed value resulted from a 
discovery by the Assessor that said parcel contained only 
2.0739 acres instead of 2.6239 acres, the basis upon which 
it had been assessed during the years 1930 to 1936, inclus¬ 
ive. Defendants admit that in assessing said land the As¬ 
sessor took into consideration the fact that it was suscepti¬ 
ble of use for apartment house purposes. Defendants 
further admit that the taxes paid upon said parcel of land 

from 1930 to 1942, inclusive, aggregated $14,254 

34 but defendants are without knowledge or informa¬ 
tion sufficient to form a belief as to who paid said 

taxes. Defendants deny the remaining averments of para¬ 
graph one of the complaint. 

2, 3, 4. Defendants are without knowledge or informa¬ 

tion sufficient to form a belief as to the averments of para¬ 
graphs two, three and four of the complaint. j 
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For further answer to the intervening petition defen¬ 
dants adopt their answer to the complaint. 

RICHMOND B. KEECH, 

Corporation Counsel, D. C. 

VERNON E. WEST, 

Principal Assistant 
Corporation Counsel, D. C. 

JAMES W. LAUDERDALE, 

Assistant Corporation Counsel, D. C. 
Attorneys for Defendants, 

District Building. 

Service acknowledged this 19th dav of March, 1942. 

W. C. SULLIVAN 
Attorney for Intervening Petitioner. 

35 Endorsed: Filed Mar 5 1943 Charles E. Stew¬ 
art, Clerk 

Pretrial Proceedings 
Statement of Nature of Case: 

This is an action seeking mandatory injunction against 
members of the Zoning Commission to restore a certain 
parcel of land in the District of Columbia to the zoning 
enjoyed by it prior to November 8, 1941. 

The plaintiff is the contract owner of the parcel and the 
intervening petitioners are the record owners. The con¬ 
tract between the plaintiff and the intervening plaintiff has 
not been consummated because of the pendency of this suit. 

The plaintiff and intervening-plaintiff claim that the ac¬ 
tion of the Zoning Commission was arbitrary, unconstitu¬ 
tional and void. 

The defendants deny the claim of plaintiffs and the sole 
issue is whether or not their action, under the circum¬ 
stances of this case, is a valid exercise of their power under 
the statute. 
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Stipulations: By agreement of counsel for the respec¬ 
tive parties, present in Court, it is ordered that the subse¬ 
quent course of this action shall be governed by the follow- 

i 

ing stipulations unless modified by the Court to prevent 

manifest injustice; i 

Attached to this Pre-Trial Order is a stipulation signed 

by all the parties through their attorneys covering all the 

stipulations that can be entered into between them. The 

documents mentioned in the attached stipulation have been 

marked bv the initials of the Pre-Trial Justice but they are 
+ * 

not attached to the stipulation inasmuch as all counsel wish 
to retain them in their custody in order that they may not 
become lost or mislaid. i 

DAVID A PINE ! 

Pretrial Justice 

Dated: March 5, 1943. 

| 

Attorneys Authorized to Act: 

LOUIS OTTENBERG 
Plaintiff 

EDWIN SHELTON I 

Defendant 

W. C. SULLIVAN (L. 0.) j 

Intervening Petitioner 

! 

VERNON E. WEST (L. 0.) 

Defts. 

* * # # # * * * • ; • 

30 Endorsed: Filed Mar 5 1943 Charles E. Stew¬ 
art, Clerk 

Stipulation 

For the purpose of expediting the trial of the above en¬ 
titled cause and simplifying the issues therein, the parties 
hereto, by their respective counsel of record, hereby stip¬ 
ulate and agree as follows without admitting relevancy: i 
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I. 

The property involved in these proceedings is known for 
purposes of taxation and assessment as Parcel 70/100. 
It consists of an entire city block of land containing ap¬ 
proximately 2.0739 acres. It fronts 270 feet on Sixteenth 
Street, Northwest on the East, 351.47 feet on Shepherd 
Street on the North, 274.44 feet on Seventeenth Street 
(Proposed) on the West and 307.32 feet on Piney Branch 
Parkway on the South. It is vacant, unimproved and 
wooded, rising from the grade of Sixteenth Street on the 
East to an embankment or hillside of approximately 25 
feet above grade at and near Seventeenth and Shepherd 
Streets in the vicinity of the Northwesterly portion of the 
parcel. On this hillside is a stand of tall trees, many of 
them over 35 feet in height. An apartment house 60 feet 
in height from the grade of Sixteenth Street or Shepherd 
Street would not exceed the height of said hillside 
37 and the trees as now existing. Seventeenth Street 
(Proposed, South of Shepherd Street is closed to 
traffic, is unimproved and is now very steep grade; per¬ 
manent grades have not yet been determined. The land 
on the West side of this proposed Seventeenth Street is 
owned by the Government of the United States and a strip 
of Parcel 70/100 is shown on the Highway Plan of the Dis¬ 
trict of Columbia as being included in Seventeeth Street as 
proposed. (The Court and counsel have identified by 
initials certain maps, and these, together with the Baist 
Plats of the Zoning Commission, may be used in evidence 
without further proof. 

Parcel 70/100 was created as follows: 

1915-1922. 

During this period the intervening petitioners owned two 
adjoining tracts, one abutting Sixteenth Street and known 
as Parcel 83/30 and another, abutting Parcel 83/30 and to 
the West thereof, known as Parcel 70/59. 
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1923-1926. 

j 

A remainder of Parcel 70/59 became known as Parcel 
70/97, the other Parcel 83/30 continuing as before. 

1929. ; 

i 

After the acquisition of a portion thereof by the United 
States, the remainders of Parcels 83/30 and 70/97 becamje 
known as Parcel 70/100 and is the tract involved in this 
cause. I 

II. 

The chronological zoning history of these parcels is a|s 
follows: 

(a) 1920-1924 

A strip along Sixteenth Street 100 feet in depth and ex¬ 
tending South from Shepherd Street the entire frontage o,f 
said Parcels (approximately 400 feet) was originally 
(1920) zoned Residential 60 feet “C” Area. The re¬ 
mainder of said Parcels was originally (1920) zoned Resi¬ 
dential “A” Area. 

During that period the zoning regulations permitted the 
erection of apartment buildings up to sixty feet or 
3S five stories in height with approximately 75% land 
coverage in Residential 60 feet “C” Area and apart¬ 
ment buildings up to three stories in height and approxi¬ 
mately 40% land coverage in Residential “A” Area. 

(b) 1924-1933 

i 

i 

Sometime in 1924 the zoning of that portion of said Par¬ 
cels lying west of the 100 foot strip aforesaid was changed 
from Residential “A” Area to Residential “A-Restricted” 
Area and at the same time the zoning of considerable other 
property in the immediate vicinity to the north and west of 
said Parcel was similarly changed to Residential “A-Re- 
stricted” Area. Residential “ A-Restricted” Area per¬ 
mitted the erection of detached and semi-detached single 


j 
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family dwellings, churches and schools only. Prior to June 
16, 1923, at which time the “ A-Restricted” Area district 
was created, the erection of apartment houses was not pro¬ 
hibited by the Zoning Regulations anywhere in the District 
of Columbia. 

(c) 1933-1941. 

In 1933 the owner of Parcel 70/100 petitioned the zoning 
Commission to change the zoning of that entire parcel to 
Residential 90 feet “C” Area. After a public hearing, the 
Commission adopted a compromise classification and zoned 
the entire Parcel 70/100 Residential 60 feet “A” Area. 

Residential 60 feet “A” Area permitted the erection of 
an apartment building five stories or 60 feet in height, with 
approximately 40% ground coverage. 

(d) November 7, 1941. 

The zoning of the entire Parcel 70/100 was changed from 
Residential 60 feet “A” Area to Residential “A-Re¬ 
stricted” Area. Residential “A-Restricted” Area per¬ 
mits the erection of wholly detached single family dwellings 
with two side yards and churches (and schools when ap¬ 
proved by Board of Zoning Adjustment.) Notice of the 
public hearing for the proposed change of said zoning, 
dated September S, 1941, initialed by the Court and coun¬ 
sel may be used in evidence without further proof. 

Attached hereto as a part hereof, is a summarized chart 
of the foregoing zoning history which may be used in evi¬ 
dence without further proof. 

III. 

Chronological history of assessment on Parcels 70/97 and 
70/100. 

39 (a) For the tax years 1921 and 1922, Parcel 70/97 

(then being part of Parcel 70/59) was assessed at 
the rate of $15,000.00 per acre. 
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(b) For the tax years, 1923, 1924, 1925 and 1926, Parcel 
70/97 was assessed at the rate of $16,250.00 per acree. 

(c) For the tax years, 1927, 1928, and 1929, Parcel 70/97 
was assessed at the rate of $20,000.00 per acre. 

(Part of Parcel 70/97 was sold in 1929 to the United 
States and the remainder became known as Parcel 70/100.) 

(d) For the tax years, 1930 to and including 1943, Parcel 
70/100 was assessed at the rate of $28,000.00 per acre. 

Attached hereto, as a part hereof, is a summarized chart 
of the foregoing assessment history and may be used in 
evidence without further proof. 

IV. I 

Any party to this cause may use in evidence all zoning, 1 
building, plumbing, boiler, smoke and other regulations of 
the Zoning Commission and Government of the District of 

t 

Columbia or any department or branch thereof without 
further proof. 

The Court may take judicial notice of all such regulations. 

V. ] 

The defendants will produce at the trial of this cause the; 
complete files of the Zoning Commission relating to this; 
property expressly including its minutes and the reports 
of the Zoning Advisory Council and the Citizens’ Zoning ; 
Advisory Committee, and any party to this cause may use i 
all or any parts thereof in evidence without further proof, j 

VI. I 

i 

On or about September 23, 1941, plaintiff Poretsky j 
caused plans of a proposed apartment building to be i 
40 filed and the sum of $700.00 to be deposited as a por- j 
tion of the fee to the Inspector of Buildings of the j 
District of Columbia for a permit in connection with the ; 
erection of premises 3900 Sixteenth Street, Northwest on ! 
Parcel 70/100. Said deposit has not been returned, but 
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counsel for the defendants agrees that same will be re¬ 
turned upon demand notwithstanding the statement on the 
receipt for said deposit that “this partial fee is not subject ' 
to refund in the event permit is not obtained.” No permit 
has vet been issued. 

Said receipt, identified by the initials of the Court and 
counsel may be used in evidence without further proof. 
Counsel for the defendants will produce said plans at the 
trial of this cause. 

VII. 

The certificate of the undersecretary of the Interior and 
instruments attached thereto, initialed by the Court and 
counsel, may be used in evidence without further proof. It 
is agreed that if Newton B. Drury were called as a witness 
his testimony would be the same as the statements con¬ 
tained in his affidavit dated April 16th, 1942, and for that 
purpose his said affidavit, initialed by the Court and coun¬ 
sel, may be used without further proof. 

VIII. 

The following facts are admitted: 

The defendants admit the averments of Paragraphs 1 to 
6 inclusive of the Complaint, except the expression “Pur¬ 
ported change of zoning” on November 7, 1941 and aver 
that on that date a change of zoning was made. 

Plaintiff’s vendors, intervening petitioners Machen, have 
over a period of many years paid the taxes on Parcel 
41 70/100, 70/59 and 70/97, based upon the substantially 

higher assessments levied on said Parcel primarily 
because of its zoning for an apartment house site and yet 
when they or the plaintiff herein attempted to utilize said 
Parcel for such apartment house site, the Zoning Commis¬ 
sion attempted to deprive them of this right by a change 
in said zoning. 

The allegations of Paragraph 8 of the Complaint are 
admitted. 
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Plaintiff made the investigations and inquiries as alleged 
in the Complaint, executed the contract attached to the 
Complaint as “Plaintiff’s Exhibit No. 1”, made deposits 
thereunder aggregating $17,500.00; promptly caused plans 
to be prepared for the erection on said Parcel of an apart-: 
ment building at a cost for said plans of about $3,500,; 
caused studies to be made for the widening of Shepherd 
Street on the North side of the Parcel from 60 feet to 75; 
feet in width and of Seventeenth Street (Proposed) on thej 
West of said Parcel from 53 feet to 90 feet and expressed 
a willingness to dedicate the land necessary for that pur-' 
pose. He caused structural plans to be prepared at a cost; 
of $600.00, ordered an examination of the title to the Parcel 
to be made and arranged for the financing of said project! 
at a cost in excess of $3500.00. On September 23, 1941, he i 
caused to be filed in the Office of the Inspector of Buildings; 
for the District of Columbia the plans for the erection of; 
an apartment building on said Parcel and made the re- j 
quired deposit of $700.00 as hereinbefore recited. The j 
plaintiff has acted in good faith, has relied upon the pub- j 
lie records of the Zoning Commission and of the District of ! 
Columbia. No new or unusual change of situation or con- j 
ditions had arisen with respect to said Parcel or the prop¬ 
erty in the vicinity thereof outside of the Crestwood | 
area. | 

42 Beginning about 1938, a portion of the land in the i 
vicinity of Parcel 70/100 and to the West thereof be¬ 
gan to be developed, the area being known as “Crestwood.” 

A petition to rezone Parcel 70/100 was filed in August, 1941 
and purported to be signed by owners of property in the j 
Crestwood area, the vast majority of said properties being j 
two or more City blocks removed from said Parcel. j 

The allegations of Paragraphs 11 and 12 are admitted. 

The change of the zoning of Parcel 70/100 was made after 
a public hearing, at which Arthur E. Demaray sat in the 
place and stead of the defendant Newton B. Drury, and ! 
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said Demaray participated in the deliberations and deci¬ 
sion of the Zoning Commission with reference to the rezon¬ 
ing of said Parcel and actually cast his ballot on, to-wit, 
November 7, 1941. 

The change in the zoning of Parcel 70/100 from Residen¬ 
tial 60 foot “A” Area to Residential “A-Restricted” Area 
renders said Parcel worthless as an apartment house site. 

Shepherd Street, which forms the Northern boundary of 
Parcel 70/100, is only one of a number of streets entering 
the Crestwood area, and neither Shepherd Street nor Tay¬ 
lor Street, the next street to the North of Shepherd Street, 
extends to the East between Sixteenth Street and Four¬ 
teenth Street. There are no schools, stores, places of 
amusement or recreation West of Fourteenth Street and 
East of Blagden Avenue (which forms the Western bound¬ 
ary of said Crestwood Area) or between Piney Branch 
Parkway on the South and Upshur Street on the North. 
There is a school area at and near Thirteenth and Upshur 
Streets, school children and others crossing to said school 
or the district served by Fourteenth Street cannot go 
through Shepherd or Taylor Streets but must go through 
Upshur Street. Therefore, traffic control lights have been 
established by the Commissioners of the District of 
Columbia at Sixteenth and Upshur Streets. In the 
43 plans for the apartment building to be erected on 
said Parcel as filed by the plaintiff with the Inspector 
of Buildings of the District of Columbia, provision was 
made for the establishment of a large garage under said 
apartment house for the storage of approximately One 
Hundred Twenty (120) cars, the entrance to said garage 
being from Sixteenth and Seventeenth Streets with North 
entrance from Shepherd Street or the Parkway. 

Immediately opposite Parcel 70/100, at the intersection 
of the East side of Sixteenth Street and Arkansas Avenue, 
is a small triangular plot approximately 36.58 feet by 65.51 
feet by 55.24 feet which has been zoned for many years 
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Residential 60 foot “C” Area, on which, under the zoning 
regulations, an apartment building is permitted. Imme¬ 
diately South of the bridge on Sixteenth Street, spanning 
Piney Branch Parkway, is a group of apartment buildings, 
at least one of which actually abuts said Parkway. Another 
large apartment house on Randolph Street extended and 
West of Fourteenth Street also abuts said Parkway. An 
apartment house erected on Parcel 70/100 would be no 
nearer to Pinev Branch Parkway than either of said two 
apartment buildings. On the East side of Sixteenth Street 
between Shepherd and Taylor Streets, a gasoline filling 
station has been permitted to exist for many years as a 
non-conforming use. 

Arthur W. Machen, Father of the intervening petition¬ 
ers, died on December 19,1915, seised and possessed of corn 
siderable tracts of land in the District of Columbia, includ¬ 
ing the Parcel now known as Parcel 70/100 and all the land 
lying between Sixteenth and Seventeenth Streets, North¬ 
west on Piney Branch Parkway Northerly to Webster 
Street. The intervening petitioners and their Mother, 
Mary G. Machen, who died October 13, 1931, have con¬ 
tinuously paid taxes on said Parcels known as 70/59, 70/97 
and 70/100 from 1915 to the present time. Said 
44 Parcels are vacant and unimproved and never 
vielded anv revenue. From 1930 to 1936 inclusive,* 
Parcel 70/100 was assessed for $73,469.00 and that then 
said assessment was voluntarily reduced by the Assessor 
to $58,069.00 because of the discovery by the Assessor that 
said Parcel contained only 2.0739 acres instead of 2.6239; 
acres, the basis upon which it had been assessed during the' 
years 1930 to 1936 inclusive, but the rate remained at 
$28,000.00 per acre. In assessing said land the Assessor; 
took into consideration the fact that it was susceptible for 
use of apartment house purposes. The taxes paid by the! 
intervening petitioners and their predecessors in title from! 
1930 to 1942 inclusive on said assessments, aggregated $14,-! 
254.00. ! 
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That the intervening petitioners have long designed said 
Parcel 70/100 as a site for an apartment house or apart¬ 
ment houses; they have consistently offered it for sale for 
that purpose and have let it be known that it was intended 
for that purpose to practically every real estate broker and 
dealer in the City of Washington. From time to time nu¬ 
merous offers were made to the said intervening petitioners 
to purchase said lot as an apartment house site, but none 
which they would accept until that made by the plaintiff 
herein. The offer originally submitted by the plaintiff con¬ 
tained a clause requiring the intervening petitioners to 
guarantee “That said property is now zoned 60 “A” Area 
and will continue to be zoned as such until date of settle¬ 
ment, otherwise this offer shall be null and void and the 
deposit shall be returned to the purchaser.” The inter¬ 
vening petitioners, however, insisted upon striking out said 
clause, as was done before the contract was executed. Thev 
told the purchaser that he must satisfy himself as to the 
zoning. 

The intervening petitioners originally owned all the land 
on the North side of Shepherd Street, opposite said 
45 Parcel 70/100, and in making sales of any portions 
thereof, the intervening petitioners have always in¬ 
serted a clause requiring the purchasers to agree not to ask 
for any change in the zoning of Parcel 70/100 which would 
prohibit or restrict the erection of apartment house or 
apartment houses thereon; the deeds as recorded in the 
Office of the Recorder of Deeds contained that stipulation, 
and gave public notice of the intention to use said Parcel 
70/100 as an apartment house site. The intervening peti¬ 
tioners originally owned all the land on the north side of 
Shepherd Street opposite said Parcel 70/100, and still own 
all thereof, except such portions as they have conveyed to 
purchasers by deeds containing the following covenant on 
the part of the grantees; 

And the parties of the second part for themselves, their 
heirs, executors, administrators and assigns hereby cove- 
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nant to and with the parties of the first part, their heirs, 
executors, administrators and assigns, that neither the par¬ 
ties of the second part nor their heirs, executors, adminis¬ 
trators and assigns, or any of them, will at any time within 
twenty years after the execution of this Deed, either di¬ 
rectly or indirectly, advocate, apply for, request or assent 
to any change in the existing zoning of Parcel 70/100 ip 
the District of Columbia lying between the South side of 
Shepherd Street and Piney Branch Parkway, which change 
would preclude the erection thereon of any apartment house 
or houses, or other buildings or structures, the erection of 
which would be permitted by the existing zoning, and that 
the parties of the second part, their heirs, executors, admin¬ 
istrators and assigns, will at any time during said period 
at the request of the parties of the first part, their heirs or 
assigns, oppose and protest against any such change, and 
also neither said second parties, their heirs, executors, adf 
ministrators and assigns, or any of them, will during said 
period, either directly or indirectly, oppose or object to or 
protest against any change in the zoning of said Parcel 
70/100, which change may be advocated by the parties of 
the first part, their heirs or assigns, and would permit the 
erection on said parcel of an apartment house or houses of 
greater area and/or height than would be permissible un¬ 
der the existing zoning, and that the parties of the second 
part, their heirs, executors, administrators and assigns* 
will at any time during said period, at the request of the 
parties of the first part, their heirs or assigns, assent toi 
any such last mentioned change. 

LOUIS OTTENBERG 
EDWIN SHELTON 
Attorneys for Plaintiff ; 

VERNON E. WEST j 

Attorney for Defendants \ 

W. C. SULLIVAN ; 

Attorney for Intervenors 

###•#**•**! 
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46 Endorsed: Filed Mar 29 1943 Charles E. Stewart, 
Clerk. 

Add'd l onal Stipulate on 

It is further stipulated by and between counsel of record 
that if J. B. Kiner were in Court, he would testify in ac¬ 
cordance with the following- statement signed by him: 

I hereby certify that based on the official records of the 
Weather Bureau, the prevailing direction of the winds in 
the District of Columbia for the months of June, Julv, 
August and September is from the South and that from Oc¬ 
tober through May, the prevailing winds in the District of 
Columbia are from the northwest. This statement is based 
upon a study of the records of the Weather Bureau cover¬ 
ing a period of many years. 

J. B. KINER, 

Chief, Climate and Crop 
Weather Division U. S. Weather Bureau 

This stipulation is signed by counsel for the parties this 
29th day of March, 1943. 

LOUIS OTTEXBERG, 

EDWIN SHELTON, 

Attorneys for Plaintiff. 

VERNON E. WEST, 

Attorney for Defendants. 

W. C. SULLIVAN, 

Attorney for Intervening Petitioners. 

*♦###*#**• 

47 Endorsed: Filed Apr 2 1943 Charles E. Stewart, 
Clerk. 

The plaintiff bought the property in question when the 
zoning regulations permitted the erection of an apartment 
building upon it. He at a considerable expense caused plans 
to be drawn for a large apartment building. He also took 
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up with the proper officials of the defendants questions as^ 
to smoke control and other necessary preliminaries. Short-1 
ly afterwards proceeding’s were instituted by parties liv-j 
ing some two citv blocks and more to the west and north- 
west of plaintiff’s property, seeking a rezoning of it so as to 
prevent the erection of an apartment building upon it.! 
After a hearing the Zoning Commission rezoned this prop-: 
erty as requested against the recommendation of the Zon¬ 
ing Advisory Council. 

The property of the plaintiff is situated on the west side 

of Sixteenth Street, immediatelv north of a bridge over 

* * ° | 
Rock Creek Park, fronting some three hundred (300) feet! 

on Shepherd Street and two hundred seventy (270) feet 
on Sixteenth Street. The evidence shows that the nature 
of this property for apartments is more desirable than its 
value if used for separate dwellings. It has been hitherto 
assessed for taxation on a valuation based upon its availa-, 
bility for the erection of an apartment building. The prop- i 
erty immediately across from this property on Sixteenth 
Street is zoned for apartments. The owners of the prop¬ 
erty on the other side of Shepherd Street have raised no 
objections to the erection of an apartment building on the ; 
property in question. 

48 In view of the situation of this property at the foot 
of a hill; the fact that the erection of an apartment 
on it would not interfere with the air or light to the build¬ 
ings on the property of those who have sought the change 
in zoning; the requirements of the building regulations as 
to accommodations for automobiles beneath apartment 
buildings; the fact that neither Shepherd Street nor Tay¬ 
lor Street, the next street north of and parallel to Shep¬ 
herd Street, continue on the other side of Sixteenth Street 
at this point, the fact that this property alone has been 
picked out for rezoning, and the fact that the erection of an 
apartment building upon this property would not impair 
the health, safety, morals, convenience, order, prosperity 
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or general welfare of the District of Columbia, show that 
the action of the Zoning Commission was unreasonable, ar¬ 
bitrary, and capricious. 

The rezoning of the property in question was void and 
should be vacated and set aside. 

JENNINGS BAILEY, 

Justice. 

*•**###*#• 

49 Endorsed: Filed Apr 7 1943 Charles E. Stewart, 
Clerk. 

Findings of Fact 

I. 

The property involved in these proceedings is known for 
purposes of taxation and assessment as Parcel 70/100. It 
consists of an entire city block of land containing approxi¬ 
mately 2.0739 acres. It fronts 270 feet on Sixteenth Street, 
Northwest on the East, 351.47 feet on Shepherd street on 
the North, 274.44 feet on Seventeenth Street (proposed) 
on the West and 307.32 feet on Piney Branch Parkway on 
the South. It is vacant, unimproved and wooded, rising 
from the grade of Sixteenth Street on the East to an em¬ 
bankment or hillside of approximately 25 feet above 

50 grade at and near Seventeenth and Shepherd Streets 
in the vicinity of the Northwesterly portion of the 

parcel. On this hillside is a stand of tall trees, many of 
them over 35 feet in height. An apartment house 60 feet 
in height from the grade of Sixteenth Street or Shepherd 
Street would not exceed the height of said hillside and the 
trees as now existing. Seventeenth Street (proposed), 
South of Shepherd Street is closed to traffic, is unimproved 
and is now a very steep grade; permanent grades have not 
yet been determined. The land on the West side of this 
proposed Seventeenth Street, is owned by the Government 
of the United States and a strip of Parcel 70/100 is shown 
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on the Highway Plan of the District of Columbia as being 
included in Seventeenth Street as proposed. 

n. 

From 1920 to 1924 the land embraced in said Parcel 
70/100 and in an abutting parcel on the South was zoned 
as Residential “A” area, except a strip along Sixteenth 
Street, 100 feet in depth and extending South from Shep¬ 
herd Street the entire frontage of said parcels, approxi¬ 
mately four hundred feet. This strip was zoned Residen¬ 
tial 60-foot “C” area. During that period the zoning regu¬ 
lations permitted the erection of apartment buildings up 
to sixty feet or five stories in height, with approximately 
75% land coverage in Residential 60-foot “C” area, and 
apartment buildings up to three stories in height and ap¬ 
proximately 40% land coverage in Residential “A” areas. 

Sometime in 1924, the zoning of that portion of said Par|- 
cels lying West of the 100 foot strip aforesaid was changed 
from Residential “A” area to Residential “A-Restricted’j > 
area and at the same time the zoning of considerable other 
property in the immediate vicinity to the North and West 
of said Parcel was similarly changed to Residential “Af 
Restricted” area. Residential “A-Restricted” area per-f 
mitted the erection of detached and semi-detached 
51 single family dwellings, churches and schools only: 

Prior to June 16, 1923, at which time the “A-Re-i 
stricted” area district was created, the erection of apart-j 
ment houses was not prohibited by the Zoning Regulations, 
anvwhcre in the District of Columbia. j 

In 1933 the owners of Parcel 70/100 petitioned the Zon¬ 
ing Commission to change the zoning of that entire parcel 
to Residential 90 foot “C” area. After a public hearing,, 
the Commission adopted a compromise classification and 
zoned the entire Parcel 70/100 Residential 60 foot “A” 
area. Residential 60 foot “A” area permitted the erection 
of an apartment building five stories or 60 foot in height, 
with approximately 40% ground coverage. 


i 
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On November 7, 1941, the zoning of the entire Parcel 
70/100 was changed from Residential 60 foot “A” area to 
Residential “ A-Restricted” area. Residential “A-Re- 
stricted” area permits the erection only of wholly detached 
single family dwellings with two side yards, and churches 
(and schools when approved by the Board of Zoning Ad¬ 
justment). 

For many years prior to said rezoning, there has ap¬ 
peared on the official zoning map of the Zoning Commis¬ 
sion a line drawn east and west through the center of Shep¬ 
herd Street between 16th and 17th Streets and of Shepherd 
Street between 16th and 14th Streets as said street is indi¬ 
cated on the Highway Plan. This line was the northern 
boundary of a multiple-dwelling area as established by the 
comprehensive plan of the Zoning Commission long prior 
to November 7, 1941. Not only was Parcel 70/100 included 
within said multi-dwelling area on said comprehensive plan, 
but there was also included a triangular tract on 16th Street 
immediately across from this Parcel, zoned 60 foot “C” 
area on which it is practical to erect an apartment building. 

These two sites abut the northern extremities of a 
52 bridge on 16th Street across Pinev Branch Parkwav. 

At the southeastern extremity of said bridge there 
exists a large apartment building abutting said Parkway, 
while near the southwest end of said bridge there is a tract 
the 16th Street frontage of 237 feet by a depth of 100 feet 
of which abuts the Parkway and is also zoned for a five- 
storv apartment building. 

On the east side of 16th Street between Shepherd and 
Taylor Streets, a gasoline filling station has been permitted 
to exist for many years as a non-conforming use. 

III. 

The assessment of said land was steadily increased from 
the rate of $15,000.00 per acre in 1921 to $28,000.00 per acre 
since 1930. The substantially higher assessments levied on 
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said property were primarily based on its zoning as ail 
apartment house site. Taxes w^ere paid on such assess¬ 
ments, but when it was sought to utilize said Parcel for such 
apartment house site, the defendants, constituting the Zon¬ 
ing Commission of the District of Columbia, denied such 
use by a change of zoning. 

IV. | 

Consistently since at least 1933, said Parcel had beeh 
offered for sale by practically every real estate broker and 
dealer in the City of Washington as an apartment house 
site having been regularly zoned for such use. Numerous 
unacceptable offers had been made therefor prior to that 
of the plaintiff. 

For a number of years the plaintiff has been and is now| 
engaged extensively in the real estate and building busii 
ness, erecting structures of various kinds in different parts 
of the District of Columbia for his own account and that of 
others, and is conversant with land values and the costs of 
construction of buildings in the District of Columbia. 
53 Before executing the contract dated May 17, 1941| 
with the intervening petitioners for the purchase ofj 
said Parcel 70/100 for the sum of $77,500.00, plaintiff made, 
an examination of the public records of the Zoning Com-i 
mission in its office, and there studied the zoning history of 
said Parcel, and ascertained that said entire Parcel 70/100 
had been since 1933 and was then zoned Residential “A”i 
60-foot area, permitting the erection on said property of an; 
apartment building of 60 feet or five stories in height, j 
Again on and prior to May 17, 1941, plaintiff renewd his; 
investigation and further ascertained that no change in 
said zoning of said Parcel had been applied for since 1933, j 
no change had been made, and that none was contemplated.; 
He also learned that although the United States had pur- j 


i 
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chased from the intervening petitioners the land abutting 
said Parcel 70/100 on the south and had incorporated it into 
Pinev Branch Parkway (which Parkway was and is under 
the administration of the National Park Service, the ad¬ 
ministrative director of which has been an official member 
of the Zoning Commission since 1920), no change of zon¬ 
ing of Parcel 70/100 had been applied for by the United 
States, or anyone acting for it, and that the Zoning Com¬ 
mission had initiated no proceedings for such change, al¬ 
though it was and is legally authorized to initiate proceed¬ 
ings for re-zoning. 

Before and after executing said purchase contract, plain¬ 
tiff informed officials in the office of the Zoning Commis¬ 
sion that he proposed to purchase said Parcel for the pur¬ 
pose of erecting thereon an apartment building of five 
stories in height, with a large garage incorporated in the 
structure to accommodate about 120 automobiles, all in ac¬ 
cordance with zoning regulations. 

Before executing the purchase contract as aforesaid, 
plaintiff also examined the assessment records in the office 
of the Assessor of the District of Columbia and there 
54 ascertained the assessment history of said Parcel as 
hereinbefore recited. 

Before and after executing the purchase contract as 
aforesaid, plaintiff also examined various records and made 
various inquiries in the Office of the Surveyor of the Dis¬ 
trict of Columbia respecting the availability and use of 
Parcel 70/100 as a site for an apartment building, and also, 
in this connection, the topographical characteristics of said 
land relative to its best utilization as such apartment site, 
particularly with reference to the abutting streets, parks, 
building restriction lines and other factors necessarilv con- 
sidered by an experienced builder. He was advised that 
said Parcel was unqualifiedly available for an apartment 
building. Plaintiff informed the Surveyor of the District 
of Columbia that he was about to purchase said Parcel for 
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tlie purpose of erecting thereon an apartment building as 
permitted by the Zoning Regulations, discussed with said 
Surveyor various structural plans and desirable dedica¬ 
tions of land on the Shepherd Street frontage to widen that 
street from 60 feet to 75 feet and on the frontage on 17th 
Street (proposed) to widen that street from 53 feet to 90 
feet. 

i 

Before and after executing the purchase contract as 
aforesaid, plaintiff also conferred with officials in the elec¬ 
trical, plumbing, sewer, smoke regulation, and building in¬ 
spector’s departments of the Government of the District of 
Columbia relative to the erection of an apartment building 
on said Parcel, and the requisite preliminaries thereto. 
Plaintiff made full and open disclosure to officials of and 
in said departments of his purpose to erect an apartment 
building on said Parcel. 

VI. I 

Plaintiff has made deposits aggregating $17,500.00 on ac4 
count of the purchase price of said Parcel, and has spent 
large sums aggregating more than $8,000.00 for plans, 
financing, engineering, etc. 

55 On September 23, 1941, plaintiff filed in the office 
of the Building Inspector his application and plans 
for an apartment building on said Parcel, making a deposit! 
of $700.00, as the required portion of the feet for the per-' 
mit for the erection of said structure. The plaintiff has 
acted in good faith, and has relied upon the public records 
of the Zoning Commission and of the District of Columbia;' 
his plans were approved by the division of Smoke Regula-i 
tions and Boiler Inspection. By reason of the use of the 
most modern equipment and compliance with the regula¬ 
tions of the Zoning Commission, the Building Code and said 
Division of Smoke Regulation and Boiler Inspection, dirt, i 
smoke, fuel refuse, obnoxious odors and dust would be sub -\ 
stantially eliminated. It was stipulated that the prevailing j 
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winds in the District of Columbia are from the South from 
June to October, and from the Northwest from November 
to May. 

VII. 

On October 8, 1941, a public hearing was had on a peti¬ 
tion for are rezoning of Parcel 70/100 from Residential 60- 
foot “A” area to Residential “A-Restricted” area, which 
would restrict the use of the property to detached single 
family residences. This petition was filed by owners of 
property in the Crestwood area, the vast majority of said 
properties being two or more city blocks removed from said 
Parcel. The Crestwood area is situated west and north¬ 
west of this Parcel. The development of this area began 
about 193S. The owners of property on the north side of 
Shepherd Street directly opposite the land involved have 
raised no objections to the erection of an apartment build¬ 
ing on Parcel 70/100, and the owner of most of the unim¬ 
proved land in the Crestwood area and the real estate de¬ 
velopers of that section expressed written opposition to the 
rezoning of Parcel 70/100. No new or unusual change of 
situation or conditions had arisen with respect to 
56 said Parcel or the property in the vicinity thereof 
outside of the Crestwood area, and the persons pur¬ 
chasing property in that area knew or should have known 
the existing zoning of said Parcel 70/100. The erection of 
an apartment building under the Residential 60-foot “A” 
area zoning would not affect adversely the residential char¬ 
acteristics of the Crestwood area or reduce land values in 
that section. 

VIII. 

The Zoning Advisory Council was created by statute. Its 
members are required to be persons experienced in zoning 
practice. This Council consists of a representative desig¬ 
nated by the National Capital Park and Planning Com¬ 
mission, a representative designated by the Zoning Com- 
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mission of the District of Columbia and a representative 
designated by the Commissioners of the District of Colum¬ 
bia. These two latter members filed a majority report irec- 
ommending that said petition for rezoning be denied. The 
Zoning Commission adopted the minority report. 

The Citizens’ Zoning Advisory Committee, consisting of 
representatives of the Washington Board of Trade, the 
Washington Real Estate Board and the Operative Build¬ 
ers’ Association, is a voluntary civic committee organized 
to assist the Zoning Commission. It voted unanimously 
against a change in the re-zoning of said Parcel. 

On November 7, 1941, the Zoning Commission ordered a 
re-zoning of said Parcel 70/100 by changing the zoning 
from Residential 60-foot “A” area, permitting an apart¬ 
ment building of five stories, to Residential 40-foot “A-Re- 
stricted” area, permitting the erection only of wholly de¬ 
tached single family dwellings with two side yards, and of 
churches (also schools when approved by the Board i of 
Zoning Adjustment), to a height of 40 feet, except that] in 
a strip along Sixteenth Street one hundred feet deep snch 
permitted structures could be built to a height of 60 
feet. 

57 By its said decision, the Zoning Commission picked 
out this Parcel 70/100 alone for re-zoning, at a time 
when there was a real need for additional housing facilities 
in the District of Columbia and a shortage of available 
apartments, which situation still exists in more aggravated 
condition. i 

IX. 

The Southeasterly portion of Parcel 70/100 is near or 
below the grade of 16th Street and then rises to a hill of 
twenty-five feet or more at the northwesterly portion of 
17th Street and Shepherd Streets. Considering the prob¬ 
able grade of 17th Street proposed, the southwesterly por¬ 
tion of the Parcel, if graded to the level of 17th Street at 
Shepherd Street, would be more than twenty-five feet above 
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the grade of 17th Street opposite that portion of the Parcel. 
Almost insurmountable problems of engineering, surface 
water drainage, retaining walls, grading, etc., would be in¬ 
volved if the Parcel were developed for detached single¬ 
family dwellings, but not if the property were used as an 
apartment house site. 

The value of the property as rezoned is less than one-half 
of its value as an apartment building site. The develop¬ 
ment of the property with an apartment building is more 
feasible and desirable than it would be with separate single 
family dwellings. An apartment building of live stories 
in height would not interfere with the air or light of the 
buildings on the property of those who sought the change 
in zoning. 

Shepherd Street, which forms the northern boundary of 
Parcel 70/100, is only one of a number of streets entering 
the Crestwood area, and neither Shepherd Street nor Tay¬ 
lor Street, the next street to the north of and parallel to 
Shepherd Street, extends or is opened to the east between 
16th and 14th Streets. There are no schools, stores, places 
of amusement or recreation west of 14th Street and 
58 east of Blagden Avenue (which forms the western 
boundary of said Crestwood area) or between Piney 
Branch Parkway on the south and Upshur Street on the 
north. There is a school area at and near Thirteenth and 
Upshur Streets; school children and others crossing to said 
school area or the business district served by 14th Street 
cannot go through Shepherd or Taylor Streets but must 
go through Upshur Street. Therefore, traffic control lights 
have been established by the Commissioners of the Dis¬ 
trict of Columbia at 16th and Upshur Streets. In the plans 
for the apartment building to be erected on said Parcel 
70/100 as filed by the plaintiff with the Inspector of Build¬ 
ings of the District of Columbia, provision was made for 
the inclusion of a large garage under said apartment house 
for the storage of approximately 120 cars, the entrances to 
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said garage being from 16tli and 17th Streets, with no en¬ 
trance from Shepherd Street or the Parkway. 

X. | 

The erection of an apartment building upon this prop¬ 
erty would not impair the health, safety, morals, conve¬ 
nience, order, prosperity or general welfare of the sur¬ 
rounding area or the District of Columbia. 

XI. ! 

The action of the Zoning Commission in re-zoning Parcel 
70/100 on November 7, 1941, as aforesaid, was unreason¬ 
able, arbitrary, capricious and void, and should be vacated 
and set aside. 

JENNINGS BAILEY 
Justice. 

No Ojection as to Form. 

VERNON E. WEST 
Attorney for Defendants. 

#•###*###« 

59 Endorsed: Filed Apr 7 - 1943 Charles E. Stew r 
art, Clerk 

Conclusions of Law 

\ 

1. That the action of the Zoning Commission in rezoning 
Parcel 70/100 on November 7, 1941 bears no substantial re¬ 
lation to the health, safety, morals, convenience, order^ 
prosperity or general welfare of the Community. 

2. That said action of the Zoning Commission was urn 
reasonable, arbitrary, capricious and void and should be 
vacated, set aside, and held for naught. 

JENNINGS BAILEY j 

Justice. 

No Objection as to Form. 

VERNON E. WEST 
Attorney for Defendants. 

\ 
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60 Endorsed: Filed Apr 7 - 1943 Charles E. Stew¬ 
art, Clerk 

Judgment Vacating Order of the Zoning Commission and 
Granting Mandatory Injunction 

This cause came on for hearing upon the pleadings and 
trial in open court, and upon consideration thereof, it is by 
the Court this 7th day of April, 1943, adjudged: 

1. That the order of the Zoning Commission made on 
November 7, 1941, changing the zoning of land and prem¬ 
ises known for purposes of taxation and assessment as 
Parcel 70/100 in the District of Columbia, from Residential 
60-foot “A” area to Residential “A-Restricted” area be 
and the same is hereby vacated, set aside, and held for 
naught. 

2. That the defendants, the Zoning Commission of the 
District of Columbia, be and they are hereby permanently 
enjoined from enforcing or carrying into force and effect 
the order made by them on November 7, 1941, changing the 
zoning of Parcel 70/100 as aforesaid. 

3. That the defendants,-the Zoning Commission of the 
District of Columbia, be and they are hereby directed forth¬ 
with to restore to said entire Parcel 70/100 the zoning 
known as Residential sixty-foot “A” area existing prior 
to November 7, 1941. 

♦JENNINGS BAILEY 
Justice. 

No Objection as to Form. 

VERNON E. WEST 

Attorney for Defendants. 

****##### 


# 
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61 Endorsed: Filed May 6 - 1943 Charles E. Stew¬ 
art, Clerk | 

Motion for Leave to Intervene 

i 

Now come Julius H. Wolpe and Anna C. Wolpe together 
with petitioners named on Exhibit B attached to the pro¬ 
posed intervening petition hereto annexed and move the 
court for leave to intervene herein, for the purpose of niovi 
mg for a new trial or in the alternative to be allowed to 
appeal herein. This motion is accompanied by petition set¬ 
ting forth the claim of these petitioners. The petitioners 
seek leave to intervene on the ground that the claim of the 
interveners and the main action have a question of law and 
fact in common, as provided in F. R. C. P. 24 (b) (2). 


# 
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IT. YVTNSHIP WHEATLEY, 
1010 Vermont Ave., N. W., 
Washington, D. C., 

Attorney for Interveners 


*##•*## 

b 

Endorsed: Filed May I - 1943 
art, Clerk 


# # 


* 


Charles E. Stew- 

I 


Proposed Intervening Petition 
of 

Julius IT. Wolpe and Anna C. Wolpe, et al 
1711 Shepherd St., X. AY., Washington, D. C. 


1. Jurisdiction of this Court arises by virtue of the equi-i 
table jurisdiction of this court, as provided in Title 11 Sec-i 
tion 306, D. C. Code, 1940, and by virtue of F. R. C. P. 24 
(b) and (c). 

2. The intervening petitioners herein arc too numerous; 
to set forth in the caption in this case and their full names; 
and addresses are set forth in Exhibit B attached hereto. 

3. The intervening petitioners herein are property own-; 
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ers near and in the vicinity of the proposed apartment 
house to be erected upon parcel 70/100 in the District of 
Columbia and many of them were petitioners before the 
Zoning Commission for the change in the zoning. 

4. Petitioner, Mrs. Antoinette Xotarangelo, is the owner 
in fee simple of lot 809, square 2633, unimproved, which is 
located at the southwest corner of 17th & Shepherd Streets, 
X. AY., which will face the back or side of the apartment 
proposed to be built. 

5. Petitioners, Cecil V. Maudlin and Eva J. Maud- 
63 lin, are the owners, as tenants by the entirety, of lot 
6, square 2633, improved by 171S Crest wood Drive, 
X. AY., "Washington, D. C. 

6. Petitioners, James 0. Gray, Jr., and Lavinia C. Gray 
are the owners, as tenants by the entirety, of lot 811, square 
2633, improved by premises 1700 Crestwood Drive, X. AA 7 ., 
AYashington, D. C. 

7. Petitioners, Alfred AY. Sherman and Mildred S. Sher¬ 
man, are the owners, as tenants by the entirety, of lot 812, 
sq. 2633, improved by premises 1706 Crestwood Drive, 
X. AAA, Washington, D. C. 

8. Petitioners, James Hill, Jr. and May M. Hill are the 
owners, as tenants by the entirety, of lot 805, sq. 2633, im¬ 
proved by 1712 Crestwood Drive, X. AW, AYashington, D. C. 

9. Petitioners, Harold AY. Breining and Evelyn O. Brein- 
ing, arc the owners, as tenants by the entirety, of lot 2, 
square 2633, improved by premises 1724 Crestwood Drive, 
X. AY., AYashington, D. C. 

10. Petitioners, Philip A 7 , and Leah Ivins Cardon, are 
the owners, as tenants by the entirety, of lot 1, square 2633, 
improved by 1730 Crestwood Drive, X. AY., Washington, 
D. C. 

11. Petitioner, Morris Silver, is the owner of lot 10, 
square 2633, which has 150 feet unimproved frontage on 
Shepherd Street, between Seventeenth Street and Crest¬ 
wood Drive. 
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12. All of the remaining parcels of land in square 2633, 
east of Crcstwood Drive, are public park property and can¬ 
not be built upon. 

13. The house owned by the petitioners, Cecil V. Maudlin 
and Eva J. Maudlin, was built in anticipation of having a 
view only of wooded park and single family dwellings. The 
living room of said house is in the rear facing said 

park. 

64 14. Petitioner, John P. Labofish and Ruth E. Labo- 

fish are the owners, as tenants by the entirety, of lot 
S40, square 2634, improved by 4000 17th St., N. W., Wash-r 
ington, D. C., which is located at the northwest corner of 
17th and Shepherd Street, X. W., Washington, D. C. Tliej 
house owned by these petitioners is diagonally across th6 
street from the proposed apartment house. 

15. Petitioners, Julius H. Wolpe and Anna C. Wolpe, are 
the owners, as tenants by the entirety, of lot 845, squarej 
2634, improved by 1711 Shepherd St., N. W., Washington,! 
D. C. Same is immediately west of the house of petition-! 
ers, John P. Labofish and Ruth E. Labofish. 

16. All of the other petitioners herein are owners of; 
property in the neighborhood. 

17. Attached hereto is a plat marked Exhibit A showing; 

a plat of the neighborhood upon which the property ownedi 
by all of the petitioners is shown in red. i 

18. Attached hereto and marked Exhibit B is a schedule! 

I 

showing the names and residences of petitioners and their! 
ownership by lot and square. 

19. Petitioners would be seriously injured by the erec-j 
tion of said apartment house for the following reasons;— 

The erection and use of an apartment house, many stories ! 
high, would be objectionable, in that it would cast a meta¬ 
phorical as well as an actual shadow, on the community as 
the building would be occupied by a large number of tenants j 
who would maintain a large number of automobiles coming 
and going at all hours of the day and night. They would 
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have a great deal of company which would bring a large 
number of automobiles to the community. There would be 
an increase in the number of automobiles of trades- 
65 men and moving vans, supplying the needs of the 
tenants, with the inevitable noise accompanying 
them, and all would be concentrated in the neighborhood 
of the apartment house and these could not do otherwise 
than disturb the peace, quiet, and enjoyment of the own¬ 
ers of surrounding residential property and change it from 
the character of a sub division of permanent, individual 
home owners into a community of an evanescent and more 
transient character. The development of an area zoned 
for residences only will be retarded and cheapened if an 
apartment house is directed to be erected on 70/100. Chil¬ 
dren will be deprived of the privilege of quiet open space 
for play and the residential character of the neighborhood 
and its desirability as a place of high grade, detached resi¬ 
dences would be destroyed. 

Even though parking space is provided in the basement 
of the proposed apartment house, it will not be generally 
used, due to the inconvenience of going and coming from 
the basement. This is common experience. Also, it will 
disturb the pattern of planning north of the bridge over 
Piney Branch Parkway, which is the natural and logical 
boundary. 

20. Petitioners say that the action of the Zoning Com¬ 
mission in changing the zoning was not unreasonable, ar¬ 
bitrary and capricious but was entirely just. 

21. Petitioners are informed that a plat was offered in 
evidence showing that the property south of Shepherd 
Street from 14th to 16th Streets was such that an apart¬ 
ment house could be built and the case was presented to 
the court on the theory that the Commission had picked out 
a small parcel to change the zoning and had left the bal¬ 
ance of the zone as before. Petitioners say that the prop¬ 
erty east of 16th Street, upon what would be Shep- 
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66 herd Street, if same were cut through, is all in public 
ownership, or completely built upon by private resi¬ 
dences in excellent repair, with the exception of a small 
parcel of land located in the triangle between Arkansas 
Avenue and 16th Street, 36.58 x 65.51 x 55.24 feet, contain¬ 
ing approximately one thousand square feet, upon which, 
taking advantage of the maximum permitted, could be con¬ 
structed a building with a ground area smaller than the 
average individual home in the community. Petitioners are 
informed that the case was presented to the court on the 
theory that the Zoning Commission had picked out a small 
island in a large tract, to wit, parcel 70/100 to zone so that 
apartment houses could not be erected and had left the re-r 
maining tract from 17th to 14th Street, available for the 
construction of apartment houses. Petitioners respect-i 
fully say that this is error, for the reasons set forth above! 

22. The court found in findings of fact No. 7 that thei 

i 

property owned by the vast majority of those who filed the 
petition before the Zoning Commission were two or more 
city blocks removed from said parcel. While it may be true; 
that a majority in number of those who objected and who! 
now object lived at a distance of one or more blocks, it is! 
also true that those whose property is as near to the pro-; 
posed apartment house as it is possible to get are also; 
affected. Among those are the petitioners, Mrs. Notaran-; 
gelo, Maudlin, Gray, Sherman, ITill, Breining, Cardon,! 
Labofish and Wolpe. The proposed apartment will consist! 
of approximately two hundred and forty apartments, withi 
all attendant disabilities that come with such an apartment 
and will have the effect as heretofore set forth upon the; 
residence property of petitioners. There is at present no! 
apartment building on 16th Street, north of the Pineyi 
Branch Bridge and no apartment in the sub-division ini 
which any of the petitioners herein is located. 

23. The predecessor in title of Arthur W. Machen, trus¬ 
tee, and Thomas Machen, intervenors herein, was; 
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67 Mary Gresham Machen in her own right and as trus¬ 
tee, and Thomas Machen, intervenors herein, was 
At one time she owned all of the property now known as 
parcel 70/100 and all of the square immediately north of 
it, known as square 2635. By deed dated January 21, 1924, 
recorded Feb. 12, 1924, in liber 5164, folio 293, Mary Gres¬ 
ham Machen, in her own right and as trustee under the will 
of Arthur W. Machen, deceased, and acting in the exercise 
of the power of sale and reinvestment conferred by said 
will, conveyed to Edward Quigley lot 13, square 2635 and 
provided in said deed, “And the party of the first part does 
hereby covenant and agree for himself, his heirs and as¬ 
signs . . . that ... no apartment house . . . shall ever 
during the period or term of twenty years be erected or 
maintained on said lot.” Intervening petitioners are in¬ 
formed that this property is now owned by the intervenors, 
Machen. 

24. By deed dated November 16, 1923, recorded Novem¬ 
ber 24,1923, in liber 5104 folio 45S, Mary Gresham Machen, 
in the same capacity as in the Quigley deed hereinabove 
set forth, deeded part of lot 12, in said square to Leo Brison 
Norris and Marion Id. Norris, with a similar covenant to 
that hereinabove mentioned. Intervening petitioners are 
informed that this property is now owned by the interven¬ 
ors, Machen. 

25. By deed dated November 3, 1926, recorded Novem¬ 
ber 8, 1926, in liber 5S70, folio 11, the said Mary Gresham 
Machen, etc. as set forth in said Quigley deed above, con¬ 
veyed lots 6-7 and 8 in square 2635 to F. Kemper Mohlcr, 
with a similar provision as in said Quigley deed. 

26. By deed recorded 10/29/29, as instrument No. 80, F. 
Kemper Mohler, deeded lot 7, in said square to Julian M. 
Howe, et ux, Eleanor E. Howe, as tenants by the entirety, 
two of the petitioners herein. 

27. It was not until a later period of time, to wit, in 

68 1940 that the predecessors in title of the intervenors, 
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Machen changed their ideas with respect to said sub¬ 
division and put in a covenant in a deed to Glen Pincock and 
his wife, Carolyn S. Pincock, as tenants by the entirety, re¬ 
corded in liber 7450, folio 123, barring them from challeng¬ 
ing an apartment house and later by deed dated August 26, 
1941, recorded September 5, 1941, in liber 7662, folio 1, con¬ 
veyed lot 2 in square 2635 to Paul P. Stone and Avon 
Shockey, with a similar provision as in said Pincock’s deed. 
The said Stone and Shockey on February 25,1942, conveyed 
the said property by deed recorded in liber 7728, folio 6, to 
Helen V. Elile, who took said property subject to convenants 
of record. 

28. In the stipulation filed in this court, it was made to 
appear, “The intervening petitioners originally owned all 
of the land on the north side of Shepherd St., opposite said 
parcel 70/100 and in making sales of any portion thereof^ 
the intervening petitioners have always inserted a clause 
requiring the purchasers to agree not to ask for any change 
in the zoning of percel 70/100, which would prohibit or re¬ 
tried the erection of an apartment house or apartment 
houses thereon.” 

29. Petitioners allege that the fact is that in two convey¬ 
ances made by the Machen estate in which said covenant ap-, 
pears were the conveyances to Pincock and to Stone and 
Shockey, above mentioned, and that many of the deeds: 
otherwise in said square contained a provision precluding 
an apartment house on the property conveyed, which indi-j 
cated clearly that the properties were to keep a single dwell-; 
ing section and not permit apartment houses in the neigh-i 
borhood, particularly upon property owned by said Machen. 
Petitioners ask that the intervenor, Machen, be required to 
disclose all the deeds in which the covenant has been in-! 

serted requiring the purchasers to agree not as ask t 
69 any change in the zoning of parcel 70/100. 

30. Shortly after the suit was filed herein, many 
of the petitioners offered their services to the corporation 
counsel’s office in the trial of this case and in the giving of, 

| 

j 
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testimony and were told that they would be called upon if 
needed. No request was made to the petitioners or any of 
them to assist in the preparation of the stipulation and 
presentation of the evidence and none of them with the ex¬ 
ception of the intervenor Labofish knew that the case was 
on for trial and he only knew it bv chance bv being at the 
Court House the day the case was tried. No one of the peti¬ 
tioners was called as a witness. 

31. Petitioners respectfully submit that the case was er¬ 
roneously decided on the facts and on the law for the rea¬ 
sons set forth above. 

32. Subsequent to the signing of the decree, petitioners 
learned of same and immediately made application to the 
Zoning Commission and counsel representing the Zoning 
Commission to appeal the same. On May 4, 1943, they de¬ 
termined not to appeal the same and so advised the peti¬ 
tioners. 

33. Petitioners in the meantime had ordered a copy of 
the stenographic record from Hart & Dice, stenographers 
employed to take the same and on May 1,1943, the attorney 
for the plaintiff, Mr. Louis Ottenberg, told petitioners’ 
counsel that he would not consent to petitioners having a 
copy of the record. 

34. The effect of building an apartment house will be to 
ruin a sub division of very fine homes, which the parties 
hereto have erected at great cost to themselves. 

WHEREFORE, THE PETITIONERS DEMAND 
JUDGMENT 

1. That the judgment of April 7,1943 be vacated and held 
for naught and petitioners granted a new trial of the is¬ 
sues herein. 

2. In the alternative, that petitioners be granted 
70 right to intervene herein for the purpose of appeal¬ 
ing said case to the United States Court of Appeals 
for the District of Columbia. 



3. The j)arties hereto be required to deposit in court all 
exhibits that were used during the trial and that the sten¬ 
ographer employed to take the record be directed to give to 
these petitioners the necessary record to appeal the case, 
upon the payment of proper costs by petitioners, which 
they offered to do. 

H. WINSHIP WHEATLEY, j 
1010 Vermont Ave., N. W., 
Washington, D. C., 

Attorney for Intervenors. 
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72 Endorsed: Filed May 8 1943 Charles E. Stew^ 
art, Clerk. 

Interveners’ Exhibit B 

John P. Labofisli, Ruth E. Labofish, 4000 17th St., NW.j 
Lot S40, Sq. 2634. ! 

Mrs. Antoinette Notarangelo, 1700 Shepherd St. NW,j 
(Unimproved), Lot 809, Sq. 2633. 

Morris Silver, 150 ft. unimproved frontage on Shepherd: 
bet. 17th & Crestwod Drive, Lot 810, Sq. 2633. 

Julius H. Wolpe, Anna C. Wolpe, 1711 Shepherd, Lot 845,! 
Sq. 2634. | 

Hvman Korn, Sonia Korn, 1715 Shepherd (Unimproved), 
Lot 844, Sq. 2634. j 

Ida Schwartz, 1719 Shepherd (Unimproved), Lot 843,; 
Sq. 2634. j 

Mary Silver, 1723 Shepherd, Lot 842, Sq. 2634. i 

Edith E. Nesmith, Florence Nesmith, Mildred Nesmith, j 
1727 Shepherd, Lot 44, Sq. 2634. 

Lieu D. Hawkins, Augusta G. Hawkins, 1728 Shepherd, 
Parcel 69/66. 

Edward M. Swing, Anna G. Swing, 1731 Shepherd, Lot 
45, Sq. 2634. \ 

W. L. Swan, Frances M. Swan, 1732 Shepherd, Parcel j 
69/87. j 

Helen S. McCarthy, 1743 Shepherd, Lot 49, Sq. 2634. 

J. Herbert Walsh, Lillian B. Walsh, 1747 Shepherd, Lot 
50, Sq. 2634. 

Lucy Brumm, Henrvette Brumm, 1752 Shepherd, Parcel 
69/134. 

Rosa M. Wassmann, Adele Wassmann, Katherine M. 
Wassmann, 1758 Shepherd, Parcel 69/136. 

J. Ashley Mason, Ada L. Mason, 1761 Shepherd, Lot 835, 
Sq. 2634. 

Otto H. Climillon, Edna R. Chmillon, 1765 Shepherd, Lot 
836, Sq. 2634. 
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Joseph H. Aukward, Mary E. Aukward, 4001 ISth St. 

NW, Lot 833, Sq. 2634. 

73 Vernon J. Lohr, 1800 Shepherd, Parcel 69/77. 

Nicholas L. Brill, Nellie Brill, 1801 Shepherd, Par¬ 
cel 69/90. 

George W. Lady, Alta E. Lady, 1810 Shepherd, Parcel 
69/147. 

Wilmer A. Hill, Tilda N. Hill, ISIS Shepherd. 

Harold F. Buck, Vivian M. Buck, Unimproved lot west 
of 1818 Shepherd, Parcel 69/178. 

E. Leonard Goodman, Isabel B. Goodman, 1S55 Shepherd, 
Lot 812, Sq. 2632. 

Wilbur La Roe, Jr., Bertha J. LaRoe, 1909 Shepherd, 
Parcel 69/193. 

James O. Gray, Jr., Levinia C. Gray, 1700 Crest wood 
Drive, N.W., Lot 811, Sq. 2633. 

Alfred W. Sherman, Mildred S. Sherman, 1706 Crest- 
wod Drive, Lot S12, Sq. 2633. 

Wm. E. Higman, Mary S. Higman, 1709 Crestwood Drive, 
Parcel 69/86. 

James Hill, Jr., May M. Hill, 1712 Crestwood Drive, Lot 
805, Sq. 2633. 

Charles E. Pledger, Jr., Beryle E. Pledger, 1715 Crest¬ 
wood Dr., Parcel 69/166. 

Cecil V. Maudlin, Eva Jane Maudlin, 1718 Crestwood 
Drive, Lot 6, Sq. 2633. 

Edward J. Murphy, May F. Murphy, 1719 Crestwood 
Drive, Parcel 69/167. 

Harold W. Breining, Evelyn O. Breining, 1724 Crest¬ 
wood Drive, Lot 2, Sq. 2633. 

Philip V. Cardon, Leah Ivins Cardon, 1730 Crestwood 
Drive, Lot 1, Sq. 2633. 

Lloyd E. Wyble, Marie A. Wyble, 1731 Crestwood Drive, 
Lot 804, Sq. 2*633. 

Alberta Walker, 1735 Crestwood Drive, Lot 802, Sq. 2633. 

Clyde W. Smith, Edna L. Smith, 1739 Crestwood Drive, 
Lot 803, Sq. 2633. 
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Otis H. Ritenour, Katherine V. Ritenour, 1745 Crestwood 
Drive, Parcel 69/118. 

Leland S. McCarthy, Cleo S. McCarthy, 1747 Crestwood 
Drive, Parcel 69/100. 

Richard H. Spire, Margaret B. Spire, 1751 Crestwood 
Drive, Parcel 69/107. 

Edward L. McAleer, Mildred P. McAleer, 1755 Crestwood i 
Drive Parcel 69/108. j 

74 Charles S. Coakley, Catherine E. Coakley, 1761 j 
Crestwood Dr., Parcel 69/95. 

Hayden Kirby-Smith, Frances S. Kirby-Smith, 1791 ; 
Crestwood Dr., Parcel 69/105. 

James R. Latimer, Annie G. Latimer, 3910 18th St., N.W., j 
Parcel 69/120. j 

Wm. T. Croft, Adeline Croft, 3800 18th St., Parcel 69/116. i 

Morton O. Cooper, Helen L. Cooper, 1805 Randolph St. 
NW, Parcel 69/180. 

Herbert G. Pillen, Esther R. Pillen, 1810 Randolph, Par¬ 
cel 69/155. 

John M. Baber, Florence M. Baber, 1815 Randolph, Par¬ 
cel 69/139. 

Russell T. Woodfield, Ruby E. Woodfield, 1820 Randolph, 
Parcel 69/111. 

Harold F. Buck, Vivian M. Buck, 1821 Randolph, Par¬ 
cel 69/178. j 

Lilian F. Ward, 1S27 Randolph, Parcel 69/176. 

Charles H. Lockwood, Barbara A. Lockwood, 1836 Ran¬ 
dolph, Parcel 69/156. 

Paul D. Sleeper, Frances M. Sleeper, 1838 Randolph, Par- j 
cel 69/184. 

James A. Dusbabek, Margaret M. Dusbabek, 1844 Ran- i 
dolph, Parcel 69/185. 

Robert Smeltzer, Emily Smeltzer, 1801 Quincy St., NW, 
Parcel 69/109. 

Frank A. Hodson, Viola A. Hodson, 1805 Quincy, Parcel j 
69/154. j 

Samuel Del Vecchio, Iris K. Del Vecchio, 3811 Argyle 
Terrace, NW, Parcel 69/200. 
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Helen E. Wylie, Rutli B. Wylie, 3S31 Argule Terr., Par¬ 
cel 69/143. 

Ralph J. Carbo, 3901 Argyle Terr., Parcel 69/128. 

J. Ellsworth Virnstein, Carmel M. Virnstein, 3911 Argyle 
Terr., Parcel 69/159. 

Robert B. Riley, Jr., Doris Ethel Riley, 3920 Argyle Terr., 
Parcel 69/190. 

Guy M. Alexander, Varilee P. Alexander, 4018 Argyle 
Terr., Parcel 69/174. 

Stephen L. DeBurr, 4025 Argyle Terr. 

David A. Miller, Tessie Miller, 4105 17tli St. NW, Lot 26, 
Sq. 2636. 

Irving S. Herman, Rose Herman, 410S 17th, Lots 5S, 59 
& 801, Sq. 2637. 

75 Joy Elmer Morgan, Frances W. Morgan, 4109 17th, 
Lot 27, Sq. 2636. 

Marylou T. Bradley, 4112 17th, Lots 56 & 57, Sq. 2637. 
Walter Ogus, Dorothy Ogus, 4115 17th, Lot 24, Sq. 2636. 
Mabel F. Murray, Harold W. Murray, 4116 17th, Lots 
54 & 55, Sq. 2637. 

Jane M. Maher, 4120 17th, Lots 52 & 53, Sq. 2637. 
Bernard Rosenthal, Pearl G. Rosenthal, 4140 17th, Lot 
76, Sq. 2637. 

Peter Poulos, Charles Poulas, 1605 Taylor St. NW, Lot 
10, Sq. 2636. 

Julian M. Howe, Eleanor E. Howe, 1616 Taylor, Lot 7, 
Sq. 2635. 

John Cotter, Edith M. Cotter, 1618 Taylor, Lot 14, Sq. 

2635. 

Louis T. Nathan, 1700 Taylor, Lot 40, Sq. 2634. 

Jesse A. Moore, 1622 Upshur St. NW, Lot 18, Sq. 2636. 
Charles S’. Stevenson, Marion Q. Stevenson, 1624 Upshur, 
Lot 17, Sq. 2636. 

Carl N. Hilley, Ruth E. Hilley, 1630 Upshur, Lot 16, Sq. 

2636. 

Helen M. Keane, 1640 Upshur, Lot 25, Sq. 2636 . 



W. Francis Scott, Teresa L. Scott, 1701 Taylor, Lot 82,1 
Sq. 2637. ! 

Albert W. Davis, Inez C. Davis, 3808 Argyle Terr. Par¬ 
cel 69/196. | 

Laura Fairchild Ward, 1608 Upshur St., Lot 4-Sq. 2636. j 
Roy 0. Yagel, Violet V. Yagel, 1819 Quincy St., N. W.,l 
Parcel 69/187, 69/204, 69/206. 

• * *■ • • * • * # * 

76 Endorsed: Filed May 11 1943 Charles E. Stew-i 
art, Clerk. 

Reply to Petition of Julius H. Wolpe and Anna G. Wolpe, 

et at., to Intervene. 

i 

The defendants have no objection to the granting of the i 
petition for intervention. 

RICHMOND B. KEECH, 

W 

Corporation Counsel, D. C. ; 

VERNON E. WEST, 

Principal Assistant, 
Corporation Counsel, D. C., 
District Building, 

Attorneys for Defendants. 

Service acknowledged this .... day of May, 1943. 

II. WINSHIP WHEATLEY, 

Attorneys for Interveners. 

LOUIS OTTENBERGr, 

Attorney for Plaintiff. 

WILLIAM C. SULLIVAN, 

Attorney for Intervener, Machen. 
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77 Endorsed: Filed May 12 1943 Charles E. Stew¬ 
art, Clerk. 

Points and Authorities on Behalf of Plaintiff in Opposition 
To Motion of Wolpe, et al to Intervene. 

• *•••••••• 

79 n. 

The Proposed Intervention Should be Denied. 

#•••*•••#• 

83 The motion for leave to intervene should be 
denied. 

LOUIS OTTENBERG, 

EDWIN SHELTON, 

Attorneys for Plaintiff, 
Investment Building, 
Washington, D. C. 

##**•••••• 

84 Endorsed: Filed May 12 1943 Charles E. Stew¬ 
art, Clerk. 

Affidavit of Louis Ottenherg 
District of Columbia, ss: 

Personally appeared Louis Ottenberg, who being first 
duly sworn on oath says that he is of counsel for plaintiff in 
the above entitled cause, and that as such counsel he re¬ 
ceived the letter dated April 12, 1943 from R. 0. Clouser, 
Executive Officer of the Zoning Commission, a photostatic 
copy of which is attached hereto and made a part hereof. 

LOUIS OTTENBERG. 

Subscribed And Sworn to before me this 11th day of 
May, 1943. 

MEYER J. SAWYER, 

(Seal) Notary Public, D. C. 
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Government of the District of Columbia 
Zoning Commission 


E. D. 252063-1 

Mr. Louis Ottenberg, 
Investment Building, 
Washington, D. C. 


April 12, 1943 


Dear Sir: 

The Zoning Commission in executive session on April 8, 
1943, voted unanimously to make no appeal of the decision 
in the case of Poretsky vs. Kutz, et al. (Civil Action #14(504 
in the District Court of the United States for the District 
of Columbia,) and directed the correction of the official zon¬ 
ing plats to record a zoning classification of Residential, 
60' “A” Area District in lieu of the Residential, 40' and 
60' “A” Restricted Area Districts now shown on pahcel 
70/100, located at the southwest corner of 16th and Shep¬ 
herd Streets, N. W., as required by the decree of the court 
aforesaid on April 7, 1943 in the above entitled cause. 

Yours verv trulv, 

*> *7 

R. O. CLOUSER, | 

ROCrWEC Executive Officer. 

Copies to: Harry Poretsky, 

c/o Louis Ottenberg, 

Investment Building, 

Inspector of Buildings. 

m # m # • * * * # • 

86 Endorsed: Filed May 14, 1943 Charles E. Stew¬ 
art, Clerk. 

Affidavit in Support of Motion of Julius H. Wolpe. et al. 

for Leave to Intervene 

Cecil V. Maudlin being first duly sworn on oath deposes 
and says that he is one of the interveners herein; that;he 
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has carefully read the proposed intervening petition and 
verily believe the facts stated therein to be true. 

CECIL V. MAUDLIN. 


Subscribed and sworn to before me this 11th day of May, 
1943. 


MARGARET C. SCOFIELD, 
(Seal) Notary Public, D. C. 


87 Endorsed: Filed May 14 1943 Charles E. Stew¬ 
art, Clerk. 

Affidavit in Support of Motion of Julius H. Wolpe, et ad.. 

For Leave to Intervene. 

John P. Labofish being first duly sworn on oath deposes 
and say is that he is a member of the Bar of this Court 
and is one of those moving for leave to intervene. That in 
company with H. Winship Wheatley he personally exam¬ 
ined at the Recorder of Deeds office the recorded deed in 
liber 5164, folio 293, set forth in paragraph 23 of the inter¬ 
vening petition; the deed set forth in liber 5104, folio 458 in 
paragraph 24 of said intervening petition; deed set forth in 
liber 5870, folio 11, set forth in paragraph 25 of said inter¬ 
vening petition and in company with H. Winship Wheatley 
he also examined the records at the Assessor’s Office and 
found thereon the record of the deed set forth in paragraph 
26 of the intervening petition. That in company with H. 
Winship Wheatley he examined at the office of the Recorder 
of Deeds the deed set forth in liber 7450, folio 123, as set 
forth in paragraph 27 of said intervening petition; the deed 
set forth in liber 7662, folio 1, set forth in paragraph 27 of 
said intervening petition; the deed set forth in liber 7728, 
folio 6, as set forth in said paragraph 27 of said intervening 
petition and that the said deeds, as set forth in said para¬ 
graphs of said petition are correctly set forth. 

JOHN P. LABOFISH. 
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88 Subscribed and sworn to before me this 10th day 
of May, 1943. 

HENRY M. TOWLES, 

(Seal) Notary Public, D. C. 

* « * # # # # * * * 

89 Endorsed: Filed May 18 1943 Charles E. Stew¬ 
art, Clerk. 

This case was fully heard beginning on March 29, 1943, 
testimony was taken, and on April 2 the opinion of the court 
was tiled. On April 7, findings of fact and conclusions of 
law were filed and on the same day a final judgment was 
presented. j 

On May 6 Julius H. Wolpe and others filed a motion 
accompanied with a petition seeking to be made parties de¬ 
fendants in this case for the purpose of obtaining a new 
trial or, in the event a new trial should be denied, an op¬ 
portunity to appeal from the final judgment. 

As to the motion for a new trial the time limited by the 
Rules had expired before the filing of the intervening peti¬ 
tion. But even if the motion had been filed within the time 
fixed hv the Rules, the motion would have been overruled 
on its merits. 

As to the motion for leave to intervene 1 am of the 
opinion, in the first place, that such intervention eaniiot 
be allowed after a final judgment and, apart from thiat, 
I am of the opinion that the intervention should not be Sal¬ 
lowed. The public interest was represented by the defen¬ 
dant Zoning Commissioner in this case. The case was fullv 
heard, testimony taken and fully argued, and I find nothing 
stated in the intervening petition that would change my 
views of the case even if the interveners were made parties 
to the suit. It is not necessary therefore to consider the 
question whether the interveners would have been proper 
parties at the outset of this suit. The motion to inter¬ 
vene being denied, the interveners of course have no stand¬ 
ing to make a motion for a new trial. 


i 
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The motion for a new trial and for leave to intervene are 
both denied. 


JENNINGS BAILEY, 
Justice. 


*#*•*•**•• 


90 Endorsed: Filed May 21 1943 Charles E. Stew¬ 
art, Clerk. 

Order Over riding Motion For Leave to Intervene 

Upon consideration of the motion of Julius R. Wolpe 
and others for leave to intervene in the above entitled cause, 
it is by the Court this 21st day of May, 1943, 

ORDERED, that the said motion for leave to intervene 
l)e and the same is hereby denied. 

JENNINGS BAILEY, 

Justice. 

• •*••****• 


77 Filed Jan 29 1945 

Order on Mandate 

The mandate of the Court of Appeals having been sub¬ 
mitted to this court on the 24th day of November, 1944, with 
an order to effectuate the same, in substantial conformity 
with this order and having been held under advisement by 
the court since that time, it is bv the court this 29th dav of 

7 v v 

January, 1945 

Ordered 

as follows:— 

1. The order of this court dated May 21, 1943, overrul¬ 
ing and denying the motion of Julius H. Wolpe, et al, for 
leave to intervene, be, and the same is hereby vacated and 
set aside. 

2. Julius H. Wolpe and Anna C. Wolpe and others whose 
names are set forth on Exhibit B to the motion for leave to 
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intervene filed herein on May 6, 1943, be, and the same are 
hereby granted leave of court to file said proposed inter¬ 
vening petition, file stamped as of May 6,1943, as aforesaid, 
and are hereby made parties to this cause, with the right to 
appeal and all other rights the parties might exercise at the 
time their intervention was filed. 

78 3. Judgment be and the same is hereby entered in 

favor of Julius H. Wolpe and said others against 
Harry Poretsky, Arthur W. Maehen, trustee, and Thomas 
Machen, for the sum of $438.60, pursuant to the mandate 
of said Court of Appeals. 

4. That the clerk of this cou t shall repay to Julius H. 
Wolpe and others or their attorney of record, H. Win$hip 
Wheatley, the sum of $150.00 heretofore deposited for cpsts 
on appeal, pursuant to the order entered herein October 1, 
1943. 

JENNINGS BAILEY, 

Justice . 

The plaintiff and the intervenors Machen object to the 
signing of the foregoing order by the Court on the ground 
that the signing thereof deprives the plaintiff and said 
Maehens of their right under F.R.C.P. to answer said inter¬ 
vening petition and deprives said plaintiff and said Maehens 
of their constitutional right of due process of law by a tprial 
of the issues raised by said intervening petition and ; the 
answers. 

JENNINGS BAILEY, 

Justice. 
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Piled Jan 29 1945 


Notice of Appeal 


Notice is hereby given this 29th day of January, 1945 that 
Julius H. Wolpe and others whose names are on Exhibit B 
to the intervening petition file stamped as of May 6, 1943, 


hereby appeal to the United States Court of Appeals for 


the 



District of Columbia from the judgment of this court en¬ 
tered on the 7th day of April, 1943, in favor of Harry Poret- 
sky against Charles W. Kutz, John Russell Young, Guy 
Mason, David Lynn and Newton B. Drewry, as Members of 
the Zoning Commission of the District of Columbia. 

H. WINSHIP WHEATLEY, 
1010 Vermont Ave., N. W., 
Washington, D. C., 

Attorney for Julius II. Wolpe, et al. 

Service of copy of above acknowledged this 29th day of 
January, 1945. 

LOUIS OTTENBERG 

EDWIN SHELTON, 

Attorneys for Harry Poretsky 

WILLIAM C. SULLIVAN, 
Attorney for Machens 

VERNON E. WEST, 

Principal Assistant Corporation Coun¬ 
sel, Attorney for Zoning Commission of 
the District of Columbia 
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98 Excerpts from Testimony and Proceedings. 

i 

Monday, March 29, 1943. 


The above-entitled cause came on for hearing before 
Associate Justice Jennings Bailey, in Civil Division No. 1, 
at 10 o’clock a. m. 

Appearances: 


On behalf of the plaintiff: 

Louis Ottenberg, 

Edwin Shelton. 

On behalf of intervening petitioners: 

W. C. Sullivan. 

On behalf of defendants: 

Vernon E. West, 

Principal Assistant Corporation Counsel. 
99 PROCEEDINGS 

The Court. Is this a zoning case? 

Mr. Ottenberg. Yes, sir. 


Opening Statement on Behalf of the Plaintiff 
By Louis Ottenberg 

Mr. Ottenberg. * # * 


• **#*'•• 




* 


108 “It is agreed that if Newton B. Drury were called 
as a witness his testimony would be the same as the 
statements contained in his affidavit dated April 16, 1942, 
and for that purpose his said affidavit, initialed by the court 
and counsel, may be used without further proof.” 

That, I may say in passing, if your Honor please, was a 
little legal question that we planned to inject into the 4ase, 
but frankly, I do not believe we will 


• * 








# 
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123 Evidence on Behalf of the Plaintiff 

Thereupon— Robert 0. Clouser was called as a witness 
on behalf of the plaintiff and, being first duly sworn, was 
examined and testified as follows: 

124 Direct Examination 

By Mr. Ottenberg: 

Q. Mr. Clouser, I believe you are the Executive Secre¬ 
tary of the Zoning Commission? A. Executive Officer. 

Q. How long have you been with the Zoning Commission 
of the District of Columbia? A. Since August of 1927. 

Q. How long have you been the Executive Officer? A. 
Since January, 1942. 

Q. Prior to that who was the Executive Officer? A. Mr. 
S. G. Lindholm. 

Q. Had you had any zoning experience before coming 
with the Zoning Commission? A. Before I came to the Dis¬ 
trict of Columbia? 

Q. Before being with the Zoning Commission. A. None 
at all. 

Q. You have been active in the affairs of the Zoning Com¬ 
mission since 1927; is that correct? A. That is correct. 

Q. You are also familiar, I take it, with Parcel 70/100? 
A. Yes. 

Q. And have been on the ground? A. Yes. 

Q. Did the Zoning Commission go on the ground before 
they changed its last zoning? 

Mr. West. I object, if your Honor please. I think there 
is a presumption that the Zoning Commission went into 
this matter, but as to what was in their minds Mr. 

125 Clouser is certainly not competent to testify. 

The Court. If their acts were arbitrary I think 
the evidence is admissible. I am not saying it is conclusive. 

Mr. Ottenberg. Will you read the question, Mr. Re¬ 
porter? 

(The pending question was read by the reporter as above 
recorded.) 

A. No; they did not. 
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By Mr. Ottenberg: 

Q. Did they make any view of the ground? A. Yes. The 
Commission went by automobile to the property and! went 
around two sides of it. There were only two sides you 
could get to by car. i 

Q. The 16th Street side and the Shepherd Street side? 
A. Yes. i 

Q. Were you in the car with them? A. Yes. 

Q. How many of the members of the Zoning Commission 
were there? A. I don’t recall, but I know thev were not 
all there. 

Q. Would you care to state your best recollection ; as to 
how many were there on that view? A. I would haye no 
objection to stating, but I have not the slightest idea how 
many actually were there; probably about three. 

Q. Mr. Clouser, I have already explained, and you have 
heard me, the fact that the Government acquired the lower 
portion of what is now Parcel 70/100. That was in 1929, 
was it not? A. Yes, sir. 

126 Q. Between 1929 and 1941 when this rezonin^ was 
had, so far as you know did any government agency 
make any request of the Zoning Commission to change the 
zoning of this parcel? A. So far as I know, there w r as no 
request made by any government agency. 

Q. You have brought with you all of the records of the 
Zoning Commission relating to this piece of property, have 
you not? A. Yes. 

Q. And you are familiar with them? A. Yes. 

Q. So that you are reasonably certain that no agency of 
the government of the United States has asked for anv re- 
zoning of this parcel? A. Yes; I am reasonably certain of 
that. ! 

The Court. Would it have made any difference if; they 
had? | 

Mr. Ottenberg. I will show your Honor where it becomes 
important a little bit later, in a report. That is thei only 
reason I am bringing it up at all. 
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By Mr. Ottenberg: 

Q. Mr. Clouser, would you mind looking at this Baist 
Plat and will you please point out the 16th Street bridge? 
A. The 16th Street bridge is at the lower left hand corner 
of this plat, Plat No. 7, Book 3, Official Atlas of the Com¬ 
mission. 

Q. At the northwest end of the bridge is the property 
we are talking about, marked on this map as 60 A? A. It 
is not marked. 

Q. It is shown here in yellow above the brown? 

127 A. That is right. 

Q. Coming to the south side of the bridge, what is 
the zoning of the property as to the first hundred feet im¬ 
mediately south of the government property on 16th Street, 
the w T est side of 16th Street? A. It is zoned Residential 
60-foot C area. 

Q. The front portion? A. Yes. 

Q. By what frontage, approximately? A. How far do 
you want me to go ? 

Q. The first lot, the first ownership. A. The first block 
facing 16th Street south of Piney Branch Parkway has a 
frontage of 237.47 feet. 

Q. And on that an apartment house could be erected? A. 
That is correct. 

Q. How high? A. Five stories. 

Q. Of what area of coverage? A. Approximately 75 
percent. 

Q. And immediately south of that there is already an 
apartment house known as Oaklawn Terrace? A. I am not 
familiar with the name, but I believe there is an apartment 
house there. 

Q. Will you find the east side of 16th, sir? A. At what 
point? 

Q. The same point. A. Here (indicating). 

Q. Immediately north of the bridge, on the east side, 
Arkansas Avenue comes in to 16th Street, does it 

128 not? A. That is correct. 
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Q. And there is a small triangle formed by 16th Street 
and Arkansas Avenue, at a dark line shown across the end 
of that triangle on plat No. 16, marked 60 foot C area? A. 
That is Plat No. 18. 

The Court. What is that dotted line? 

The Witness. Your Honor, this dotted line shows a con¬ 
tinuation of the north line of Shepherd Street as it is ap¬ 
parently proposed by this plat. In other words, thqse are 
plats prepared by Baist and, as a matter of fact, this blue 
line (indicating) divides the blocks through the center line, 
which happens to be Shepherd Street extended. 

By Mr. Ottenberg: 

Q. And these (indicating) were the ones which have been 
referred to as the government’s property? A. Yes. 

Q. Where it shows on this plan the James Hend^rshott 
estate, J. B. Tiffey has built a row of t-wo-storv houses, has 
he not? A. I don’t know who built them. I have seen them. 
There is a row of houses there. 

Q. And they face down in toward the park? A. That is 
right. 

Q. There is up on 16th Street farther, between Upshur 
and Varnum, on the east side of 16th Street, a whole block 
of semi-detached houses, is there not? A. I am not familiar 
with it, although the plat indicates that that might be the 
case. 

Mr. Ottenberg. It is the case, I think Mr.; West 
129 will stipulate with me, because my precious mother 
died in one of those houses, and that is why I; know 
they are there from Upshur to Varnum. 

The Court. Is there a church along there somewhere? 

Mr. Ottenberg. The church is at 16th and Webster, a 
Lutheran church, and the Hamline Church is at 16th and 
Allison. 

The Court. I used to gauge where I was by that church, 
when I first came to Washington. 
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By Mr. Ottenberg: 

Q. Now, Mr. Clouser, will you find the situation on the 
southeast corner of the bridge ? That is also an apartment 
house site, is it not? A. Yes. 

Q. And a building is there now known as the Pershing 
Apartment ? A. That is correct. 

Q. This apartment house known as Randolph Terrace 
projects well back and overlooks this reservation. It is 
very easy to see it, coming up 16th Street, is it not, as you 
cross the bridge? A. Yes. 

Q. In other words, Mr. Clouser, the two south ends of the 
bridge are now and have been zoned for apartment house 
sites, and the little triangle to the north, as near as it could 
get to the bridge, is also zoned for apartment house sites, 
and Parcel 70/100, which is the only other remaining cor¬ 
ner, is also zoned for an apartment house site? A. It was 
until 1941. 

Q. And had been so zoned, at least a hundred feet 
130 of it, from 1920, when the zoning first started? A. 

That is correct. 

Q. Do you have any record here or do you know whether 
there is any water or sewer connection on 17th Street at 
the present time or in 1941? A. T have no record, and I 
don’t know. 

Q. The grade of course is unfinished ? A. That is correct. 

Q. And, so far as you know, it has not yet been estab¬ 
lished; is that right? A. You have already stipulated that 
there is no established grade on 17th Street. But, as a 
matter of fact, there is. There is approximately 9 1 /> per¬ 
cent grade running south from Shepherd along 17th Street. 

Q. Down into the park? A. Down to the park. 

Q. Have you been over this parcel 70/100 yourself? A. 
Several times. 

Q. What is the lay of the land toward the back? Six¬ 
teenth Street is pretty level. A. Sixteenth Street is pretty 
level. It is practically on grade with the sidewalk. The 
Shepherd Street side is approximately 20 to 25 feet above 
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the grade of Shepherd Street, and the 17th Street frontage 
is considerably above grade. I don’t know to what extent. 

Q. You have also, I assume, been in and around Crest- 
wood Terrace and the houses on Shepherd Street west of 
Crestwood Terrace? A. Yes; I have. 

131 Q. Did you notice what facilities most of those 
houses have for garages or automobile space? ; 

Mr. West. I object. I cannot see that there is any rele¬ 
vancy to that. 


By Mr. Ottenberg: 


Q. I ask you if you are familiar with the garage situa¬ 
tion—I will put it that way, in the Crestwood area. A. Not 
particularly, no. I did not look at those houses with a view 
towards garages. Some of them have garages, I am quite 
sure, because I have some pictures right here. 

Q. Most of them are right on the front of the buildings, 
so that there is no place to turn around, and they have to 
pull in and back out the same way? A. There are some 
that are cut into the back. 

Q. Are there many like that? A. I don’t know. 

Q. Are there any sidewalks on Shepherd Street between 
16th and 18th? Did you notice that? A. There is none 
between 16th and 17th, I believe. I do not believe there 
are any sidewalks between 16th and 18th. 

132 The Court. I expect to drive by there this after¬ 
noon on my way home. 

Mr. Ottenberg. If your Honor will go out there and 
notice the sidewalks and the garages. 


By Mr. Ottenberg: 

Q. Mr. Clouser, this may just be an academic question, 
but aside from the restrictions on traffic because of govern¬ 
ment rationing, the traffic on 16th Street has greatly 
creased up in that area, has it not? A. Since when? 

Q. Since 1920. A. I would assume so. 


m- 
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Q. You know it, do you not? A. Yes; I know. 

The Court. Is the traffic as great now as it was two 
years ago? 

(The witness did not answer.) 

By Mr. Ottenberg: 

Q. You know Mr. Poretsky, the plaintiff in this case, do 
you not? A. Yes, sir; I do. 

Q. You had a number of discussions with him about this 
property some time in the spring of 1941, did you not? A. 
I think I did. I talked to him before he bought it. 

Q. And he told you he was going to buy it? A. Yes. 

Q. He told you he was going to put an apartment house 
up there? A. Yes. 

133 Q. And that was before he bought it? A. I think 
so. 

Q. And then just after that he came back and discussed 
it with you, did he not? A. Yes; I believe he did that, too. 

Q. Mr. Clouser, the hearing in this case, I believe, was 
on October 8, 1941. Were you a member of the Zoning 
Advisory Council? A. Y r es; I was. 

Q. That was a council set up by law, was it not? A. That 
is correct. 

Q. Have you a report of the Zoning Advisory Council 
here? A. Yes, sir (handing a document to Mr. Ottenberg). 

Mr. Ottenberg. The witness hands me a book on the 
back of which it says, “Zoning Commission record. Re¬ 
ports of the Zoning Advisory Council, January, 1941, to 
December, 1941,” and I am reading under date of October 
8, 1941: 

“Report of Zoning Advisory Council, October 8, 1941, 
hearing, Case No. 2.” 

*••••••••* 

134 “Both of these classifications permitted the erec¬ 
tion of apartment houses. In 1924 all of this parcel, 

except the 100-foot strip above-mentioned”— 

»*•••••••# 
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“—was placed in the ‘A’ Restricted Area along with 
a considerable amount of other property in this section. 
This zoning was retained until 1933 when the owners of the 
parcel applied for a change to Residential, 90-foot ‘C’ 
Area. The Commission after public hearing adopted a 
compromise classification of Residential, 60-foot ‘A’ Area, 
over the entire tract which prevented the construction of an 
eight-story building which w T as possible in the 60-foot ‘C’ 
Area. This zoning has been in effect continuously from 
that date. The justification claimed by the surrounding 
property owners why the rezoning to ‘A’ Restricted should 
be granted is that the many thousands of dollars invested 
by them will show losses if the parcel is improved with an 
apartment house. 

“If the deleterious effects of such improvement 
135 extend to the area bounded by 16th, Taylor, and 18th 
Streets to the north and west, and the public park 
to the south, they would affect 36 dwellings, constructed be¬ 
tween 1933 and 1941, and 10 others constructed between 
1925 and 1932. The distribution and degree of loss of 
value are undoubtedly factors in this case, but to measure 
the amount falling upon the improvements even nearest the 
parcel is difficult. In estimating such losses one cannot 
ignore the fact that the investors knew, or should have 
known, the zoning of the neighboring parcel, when they 
planned or purchased the improvements. 

“ Against such claims of loss, should be placed the rights 
of the owners of the parcel, which has been owned for a 
great many years by Arthur Machen, who, the Council has 
been advised, entered into a contract in July or August”-— 

I 

* • • • * • • • • : # 

—“of this year to sell the property to one Harry Poret- 
sky for the purpose of erecting thereon an apartment house. 
The reported sale price of the property was approximatelv 
$90,000.00,”— 

• • • • • • • . j • 
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—“and according to the information and belief of thq 
Council, Mr. Poretsky has already deposited a large sum 
of money and expended a considerable amount in plans for 
a proposed five-story building. According to the best in¬ 
formation available the value of the property zoned 

136 as ‘A’ Restricted”— 

• •• ••••••« 

—“would probably not exceed $40,000.00, a loss of 
$50,000.00 or more to Mr. Machen or Mr. Poretsky. 

“At the outset the Council admits that were this parcel 
now zoned in the 4 A’ Restricted Area District, it would not 
recommend a change to residential, 60-foot ‘A’ area as 
being in accordance with the comprehensive zone plan for 
the area. On the other hand, it cannot deny that the Resi¬ 
dential 60-foot ‘C’ Area classification which existed in the 
16th Street portion of the property, over a period of 13 
years from 1920 to 1933, was in accordance with the com¬ 
prehensive zone plan for the area, as the 60-foot ‘C’ Area 
classification extended to the south along both sides of 16th 
Street for a distance of many blocks. If the issue involved 
here was merely a question of what should have been the 
initial zoning for this entire section, the answer would be 
relatively simple. 

“The fact still remains that almost all of the surround¬ 
ing property owners made their investment with this con¬ 
spicuous lot zoned for apartment house use. 

“The value of the parcel itself has been established by 
the apartment house zoning which the 16th Street frontage 
has had since 1920, and all of it since 1933. The Council is 
aware that there are equities involved beyond money values 
fixed by zoning, and it admits that if no zoning exist- 

137 ed, and should at this time be established ‘de novo’ it 
would recommend‘a uniform ‘A’ Restricted for the 

whole district; but it also find that under the circumstances 
the present zoning is entirely justified, and therefore rec¬ 
ommends that the petition be denied.” 

• •* ••• •••• 
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And then: 

“October 10,”— \ 

By Mr. Ottenberg: 

Q. That was after the hearing which you attended, did 
you not, Mr. Clouser? A. Yes, I attended it. 

• • • • * * * » * * 

“To the Zoning Commission:”— 

# * • * # # • * * « 

“The Zoning Advisory Council having considered the 
testimony presented at the public hearing held October 8, 
1941, has no revision to make in its report and recommen¬ 
dations in case No. 2 as submitted on October 7, 1941,1 al¬ 
though the difference in the amount of sale price and 
138 the estimated loss to the owner of the parcel is noted. 
Attest: 

S. G. Lindkolm, 

Chairman.” 

By Mr. Ottenberg: 

Q. And you were the other person voting with that? A. 
That is correct. j 

# * # # * # * # $ j * 

138 By Mr. Ottenberg: 

Q. Mr. Clouser, 1 have just read the majority report 
signed by Mr. Lindholm in which you joined although your 
name does not appear on this sheet. A. It is not on that 
sheet, but it is a part of the report, I think, in the front. 

Q. All right. But you did join with it? A. Yes, I did. 

Q. Now, then, John Nolen, Jr., filed a minority report, 
did he not? A. That’s correct. 

Q. He was the representative on this Zoning Advisory 
Council representing the Park and Planning Commission 
or the— A. National Capital Park and Planning Commis¬ 
sion. 
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Q. National Capital Park and Planning Commission. 
Whom did you represent? A. The Commissioners of the 
District of Columbia. 

139 Q. And Mr. Lindholm, who was the executive offi¬ 
cer of the Zoning Commission at that time, repre¬ 
senting the Zoning Commission; is that right, sir? A. That 
is correct. 

(Mr. Ottenberg. I should like to read, your Honor, 
now, the minority report. It is dated October 7, 1941.) 

Minority Report of the Zoning Advisory Council. 

Case #2. October 8, 1941 Hearing 

“Application of C. V. Maudlin, et al. requesting an 
amendment to the zoning map by change from Residential, 
60-foot ‘A’ Area to Residential 40-foot ‘A’ Restricted 
Area, parcel 70/100, located at the southwest corner of 
16th and Shepherd Streets, Northwest.” 
*••••••«*• 

“The present apartment house zoning of this 2.07 acre 
tract at 16th and Shepherd Streets is by no stretch of the 
imagination a part of any comprehensive plan as the 
zoning law requires. It is in fact an outstanding case of 
spot zoning and constitutes an opening wedge for further 
apartment house zoning north of this point. 

“While the original zone plan of 1920 may have had 
some basis for its adoption, conditions have materially 
changed since this plan was formulated. As it is the duty 
of the Zoning Commission to keep this plan up to date, 
the new conditions are sufficient reason for the Zoning 
Commission to modify the original plan to conform. Of 
most importance perhaps is the fact that Piney Branch 
Parkway has been considerably widened and extended in 
the last 13 years at a considerable expenditure of 

140 public funds, definitely separating the private de¬ 
velopment north and south of the Parkway at 16th 

Street. South of the Parkway the zoning and development 
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has been consistently and properly of the multi-family 
type. North of the Parkway to the District Line the 
development is entirely detached, single-family residence 
of the most restricted character with the sole exception of 
the parcel in question, which is thus granted a special 
privilege not enjoyed by any other property owner north 
of Piney Branch Parkway. 

“There are ample court decisions supporting the right 
of zoning authorities to change any unimproved property 
from a less restricted to a more restricted classification, 
if conditions change and it is necessarv to the maintenance 
of the comprehensive character of the zone plan. In this 
case the enlargement of Piney Branch Parkway has made 
it a definite physical barrier between the multi-family de¬ 
velopment to the south and the subdivision and develop¬ 
ment with single-family detached homes of acreage 
property in the Orestwood section immediately to the 
north and west. 

“It is therefore recommended that the zoning of parcel 
70/100 be changed to ‘A’ Restricted, with the 16th Street 
frontage in the 60-foot height district and the rear portion 
in the 40-foot height district, following the same plan as 
prevails for several miles to the north of this parcel.” 

141 By Mr. Ottenberg: 

Q. Mr. Clouser, we have already in the stipulation de¬ 
scribed who this Citizens’ Zoning Advisory Committee is, 
how it is made up. I show you a copy of a report. Tell us 
.just briefly what that paper is that I am showing you, datj?d 
September 7, 1941, and signed by you as assistant zoning 
engineer. A. Suppose I read it. 

Q. Just what is it, first? A. It is the report of a meeting 
held in mv office of the Citizens’ Advisorv Council with re- 

• * i 

spect to cases which were pending before the Zoning Coin- 
mission for hearing on October 7. 

Q. Well, did they consider the facts pro and con, study 
I flats? A. Yes. 
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And things of that sort? A. They studied the pints 
and discussed it and voted. 

Q. And what was the vote ? A. The Council voted unani¬ 
mously, with the exception of Mr. Beale, who was a repre¬ 
sentative of the Washington Board of Trade, that no 
change be made. 

Q. Mr. Beale did not vote one way or the other? A. He 
did not; that’s right. 

Q. And his vote was not necessarily an adverse vote: lie 
just didn’t vote? A. He did not vote. 

Q. Then, there was finally a decision of the Zoning Com¬ 
mission. Will you tell the Court just what that was? A. 
The Zoning Commission met in executive session on Octo¬ 
ber 20, 1941. 

142 A. This case was on the agenda, but action thereon 
was deferred due to the absence of Commissioner 
Young, and the desire of the Commission to vote on the 
case only with the full membership present. The same 
thing happened again on October 27, Mr. Young being 
absent at that meeting. On November 7, 1941, the petition 
to change this property from residential 60-foot, A 
restricted to residential—not to change from residential 
60-foot A area, if I got that wrong—to residential 40-foot 
A restricted area, was granted, the Commission retaining 
—the Commission leaving a strip along 16th Street in the 
60-foot height district but changing the use classification 
from apartment property to single-family house property. 

Q. In other words, you could build a residence— A. Five. 

Q. Five stories high, a 60-foot height single residence, 
detached, but you couldn’t build a five-story apartment 
house? A. That is correct. “In taking this action the 
Commission”— 

Q. You are reading now, are you not? A. I am reading 
now, yes. 

“In taking this action the Commission rejected the re¬ 
port and recommendation of the Zoning Advisory Council 
adopting the minority report of that council. The Com- 
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mission also desired to be recorded as emphasizing the fact 
that in its opinion the residential 60 A area classification 
of parcel 70/100 is spot zoning bearing no relation what¬ 
soever to any comprehensive zone plan for this area; 
143 and, further, that the recent detached home con¬ 
struction in the section of 16th Street north of Piney 
Branch Parkway has definitely determined and settled for 
many years its restricted character.” 

Q. Mr. Clouser, do you find any other instance in | and 
around that time, in the minutes of the Commission where 
they have given their reasons as they have in this particu¬ 
lar case! A. The Commission always gives its reasons 
when it rejects a report of the Advisory Council. 

Q. I see. Now, what w T as the vote on that? Do you know? 
A. I don’t recall the vote exactly. The minutes show that 
the Commission’s action on each item considered was! the 
result of the vote of at least the majority of its full mem¬ 
bership. 

Q. Do you know whether this vote was 4 to 1 or 3 tp 2? 
A. As I recall it, the vote was 3 to 1 for the change, with 
General Kutz, the chairman, not casting a ballot. 

Mr. Ottenberg. That is all. ; 

Cross examination 
By Mr. West: 


Q. Mr. Clouser, can you tell me the zoning of the prop¬ 
erty on the west side of 16th Street north of the plaintiff’s 
property and to the District Line? A. You said “^vest 
side” didn’t you? 

Q. West side. I might simplify that question by asking 
you if any of that property with 16th Street frontage on 
the west side of 16th Street is zoned for apartment house? 
A. No, 1 know it isn’t; none above, north of that point.! 

Q. North of the plaintiff’s property? A. That’s it. 
144 Q. And is the same true as to the east side of 16th 
Street north of this small triangle opposite the 
plaintiff’s property? A. Not exactly, no. There is a piece 
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of property located at the northeast corner of 16th Street 
and Allison which is zoned in the B area district and on 
which is located a church. The B district is an apartment 
house district. 

• •••••••*• 

Re-direct examination 
By Mr. Ottenbero: 

Q. Mr. Clouser, look at 16th and Sheridan area. A. All 
right, sir. 

Q. Now, then, isn’t it a fact that sitting back just a little 
piece there are apartment bouses ostensibly facing the 
side, but actually facing 16th Street? A. The property 
between Luzon Avenue and to within one hundred feet of 
Fort Drive and lying east of 16th Street a distance of 
exactly 100 feet, the property is zoned for apartment 
houses. I am not familiar just with exactly how they face. 

Q. Well, as a matter of fact, that whole area 

145 around Luzon Avenue, Tuckerman and Sheridan is 
practically an apartment house zone, isn’t it, but 

with a long park out in front to the curb for a hundred feet? 
A. That is correct. 

Q. Now, also out that way between Whittier Street— 
where is Whittier farther up? Between Van Buren and 
Whittier, up in that section, on the east side of 16th Street 
there are a number of semi-detached houses and group 
houses, are there not? A. I think there are some semi¬ 
detached. I am not familiar with the group. 

Q. You don’t think there are as many as three in a 
group? A. I don’t know. 

• «•*«••••* 

146 H. K. Kugel was called as a witness for and on be¬ 
half of the plaintiff and, having been first duly sworn, 

was examined and testified as follow’s: 
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Direct examination 

; 

By Mr. Ottenberg: 

Q. Your name is H. K. Kugel, and you are the smoke 
regulation commissioner, engineer, in the District Govern¬ 
ment service? A. Yes, sir. 

Q. And how long have you been in that position? A. Since 
March 1936. 

Q. I hold in my hand the regulations governing installa¬ 
tion of fuel-burning equipment, Division of Smoke Regu¬ 
lation and Boiler Inspection. That is your department? 
A. Yes, sir. 

Q. And you prepared these regulations, did you not, 
Mr. Kugel? A. I assisted in them. 

Q. Yes. In other words, you are the fellow who keeps 
the smoke from messing up the city of Washington ajt the 
present time? A. Try to, sir. 

Q. You are doing a good job. Mr. Kugel, how long jhave 
you been engaged in this boiler inspection or engineering 
work? A. Since 1926. j 

Q. And do you keep fairly constant study of the new 
147 improvements and things of that sort so as to keep 
your regulations right up to date and the installa¬ 
tions up to date? A. Yes, sir. 

Q. There was an Act of Congress passed. Do you know 
when it was, Mr. Kugel? I haven’t got the date here. 

August 15, 1935, Public No. 279 of the Seventy-fourth 
Congress, that controls this situation, does it not,! and 
gives you the power under which you act? A. Yes, sir. 

(Mr. Ottenberg. Now, if your Honor please, Mr. West 
and I have agreed that we can use any of this. I am not 
going to take your Honor’s time now to pick out section 
by section to show the enforcement provisions of this Act, 
but I want to show this by Mr. Kugel. 

By Mr. Ottenberg: 

Q. Mr. Kugel, before a set of plans can be finally; ap¬ 
proved at the District Building for a permit, they must un- 


i 
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der these regulations pass through your office; is that right, 
sir? A. Yes, sir. 

Q. I am going to show you a set of plans which were 
brought here at my request and under the stipulation by 
Mr. Clouser, and ask you if, looking at these plans, you 
can tell whether these plans ever passed through your 
office; and, if so, how. 

The Court: Wasn’t it stated that these plans were 
approved? 

Mr. Ottenberg. These plans -were approved, were they 
not? Come here, Mr. West, and you will see wffiat I am 
driving at. 

No, it doesn’t say they were approved, if your Honor 
please. 

148 Mr. West. No. 

Mr. Ottenberg. It never got that far. 

The Court. It never got that far? 

Mr. Ottenberg. No permit was ever issued, but it went 
tli rough a number— 

The Court (interposing). It does not say “approved”? 

Mr. Ottenberg. No, sir. It went through a number of— 

By Mr. Ottenberg: 

Q. This is your approval? A. Yes. 

Q. Pointing under the head where it says “stack”; I 
can’t read the rest of it; “inside dimensions,” and so 
forth: that is the approval of your office, is it not? A. 
Yes, sir. 

Q. And again here: “3 feet clearance,” and so forth; 
that is also your approval? A. Yes. 

Q. Now, this is the ground floor—the subbasement plan, 
is it not, Mr. Kugel ? A. Yes. Yes, sir. 

Q. And this part where the boiler room, and so forth, 
is in one wing, and the garage is in the center wing; is 
that right, sir? In the center between two wings, rather. 
A. That is right, yes. 

Q. Coming from Sixteenth Street across to Seventeenth 
Street in there, that’s the entrance to the garage, and 
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there is no entrance back towards the boiler room; is:that 
correct, sir? A. That is correct. 

149 Q. I mean toward their boiler room; keeji>s it 
away from them. 

Mr. Ottenberg. If your Honor please, maybe Mr. West 
and I will agree that we will not mark these plans in any 
way. These will go back with you, so we won’t have to 
mark them. I don’t like to because we are hoping tlo be 
able to use these some day. 

| 

By Mb. Ottenbeeg: 


Q. Now, Mr. Kugel, will you tell the Court briefly: just 
what procedure you follow after a set of plans comes in? 
What do you do then? carry it all the way through to the 
erection of the building? I 

I am having in mind, if your Honor please, the question 
of public health, the dust and dirt and stuff of that jsort. 

A. When these plans such as this come in, they are— 
that is, the first step the builder takes to get a building 
permit; and when they come into our office the builder who 
files this gives us information as to the size of boilers to 
be installed, the amount of radiation in the building,j and 
other pertinent data, so that we get at that time a check 
on the boiler sizes to determine roughly at that time if they 
are large enough to take care of the job. The primary 
purpose of this at that time is to get a large enough stack 
or chimney to handle this job, the stack being one of the 
most important items in the proper function of a boiler 
plant; and the stamp that we put on there gives the stack 
size and height. j 


We also at that time make a check as to the space in the 
boiler room, with the idea that there is adequate space 1 and 
clearance around the boiler and its appurtenances 
150 so that the equipment can be properly operated. 

Later on, generally after the building is ini the 
process of construction, the heating contractor applies to 
our office for a permit to install the boilers and stokers or 
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oil burners. At that time he has to file a set of plans which 
gives more detailed information on the boilers than this 
building plan does. The application also contains space 
for considerable detailed information as to the boilers 
and stokers, all of which we check with an idea in mind 
of getting properly sized equipment, properly installed. 

Then we issue a permit for the installation of this equip¬ 
ment; and during its construction, or depending on as 
time permits, at the completion of it we would make a de¬ 
tailed inspection to see that the layout as shown by the 
plans has been complied with and that the details of our 
regulations have all been complied with. If this has been 
done, we would then issue what w*e call a certificate of 
operation. 

Q. Mr. Kugel, you have said that the stack is very im¬ 
portant. Why, briefly? A. Well, primarily a stack has two 
functions: one, to get the gases and products of com¬ 
bustion up in the air so that thev mav be taken by anv 
winds and dispersed; second, to provide sufficient draft, 
as it is technically known, for the proper operation of the 
fuel-burning equipment. 

Q. Does it do away with smoke and gas primarily, dust; 
isn’t that right? To get your proper combustion down 
below, rather than have this unburned fuel and gases going 
up through the chimney? A. That is the purpose of the 
stack, yes. 

151 Q. And then you check the equipment to be sure. 

do you not, that that is also the most modern, and 
to take care of that same primary object; is that right? 
A. Well, to conform with the regulations. 

Q. And the regulations have that as their object ! A. Yes. 
sir. 

Q. Now, is the same thing true as to the incinerators as 
applies to the heating apparatus basically? A. Well, I 
would say the District code on incinerators is not as de¬ 
tailed as the boiler code. 
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Q. But the object is substantially the same, to kpep 
noxious odors and gas and smoke and dust out of the air; 
isn’t that true? A. Yes. 

i 

Mr. Ottenberg. Your witness. 

Cross examination 
By Mil West: 

Q. Mr. Kugel, assuming that all these precautions are 
taken by you in checking the installation and plans for the 
installation, does that necessarily insure a smoke-free 
operation? A. Well, I might say that the best equipment 
can be improperly operated and therefore cause poor—get 
poor results as a result of that poor operation. 

Q. We do have violations of the smoke law even with in¬ 
stallations that have been approved, have we not? A. Yes, 
sir. 

Mr. West. That is all. 

152 Re-direct examination 

By Mr. Ottexberg: 

Q. And when you do, you have a special provision in here 
for very quick action in the Police Court on them, have 
you not, in your regulations? A. There is a penalty pro¬ 
vision in there. 

i 

« • • * » • • * * * 

Mr. Ottenberg. If your Honor please, in this connection 
I would like to read an additional stipulation in this case;: 

“It is further stipulated by and between counsel of rec¬ 
ord that if J. B. Kincer were in Court he would testify in 
accordance with the following statement signed by him: 

“ ‘I hereby certify that, based on the official records of 
the Weather Bureau, the prevailing direction of the winds 
in the District of Columbia for the months of June, July, 
August, and September is from the south, and that frtom 
October through May the prevailing winds in the District 
of Columbia are from the northwest. This statement is 



based upon a study of the records of the Weather Bureau 
covering a period of many years.’ ” 

Signed “J. B. Kincer, 

“Chief, Climate and Crop 
Weather Division, 

U. S. Weather Bureau.’’ 

This stipulation is signed by counsel on the 29th of March. 

«»•••***** 

157 Harry Poretsky, the plaintiff, was called as a wit¬ 
ness for and on his own behalf and, having been first 

duly sworn, was examined and testified as follows: 

Direct examination 

By Mr. Ottenberg : 

Q. Mr. Poretsky, it is understood that you are an ex¬ 
perienced practical builder. Have you operated in various 
parts of the city? A. Yes, every part of the city. 

Q. Now talk to the Judge and not to me. A. I have oper¬ 
ated in every part of the city. 

Q. And generally what has been your experience in buy¬ 
ing and selling and things of that sort? A. Well, I have 
been buying ground, building for myself, building for 
other people. 

Q. Selling? A. Selling. 

Q. Are you a licensed real estate broker? A. Yes, sir. 

Q. Now, Mr. Poretsky, are you familiar with this parcel 
70/100? A. Oh, yes; very well. 

The Court. I might say that I drove by it yester- 

158 day afternoon. 

Mr. Ottenberg. Your Honor didn’t take the trouble to 
climb up the mountain there that we’ve got? 

The Court: No, I didn’t. 

Mr. Ottenberg. I climbed the mountain yesterday after¬ 


noon. 
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By Mr. Ottenberg: 

Q. And will you tell the Court—illustrate it, if you can, 
by anything that you have here—just the lay of that lot 
with reference to the adjacent streets and the parkway? 
Would the topographical map help any to show the Court? 
A. Yes. Well, I have a little sketch of it. We have the 
map showing the exact lay of the hill up there, which is 
over above the grades. 

Mr. Ottenberg. Well, let us find that. This is the cop^ of 
the plan that we used yesterday, Mr. West, that came from 
the District Building (indicating). 


Bv Mr. Ottenberg: 


Q. Have you got one in there, Mr. Poretsky? A. Shep¬ 
herd Street. You see Sixteenth on this side, Shepherd 
Street on the north, the elevation, the grades at Sixteenth 
Street. 

Q. Sixteenth and what? A. Sixteenth adjoining the 
park. That is right at the end of the lot. 

Q. That is the south side of the level? A. The south side 
at the curb, at the curb level, is 155, taking the center! of 
the building. 

Q. The center of the lot, you mean? A. Center of ithe 
lot, the 157—approximately 157 elevation there of 
159 the curb. 

Q. Have you got the elevation at Sixteenth and 
Shepherd? A. That is 160. 

Q. All right. A. It just goes downhill towards town. 
Now t , the hill, the highest part of the hill on Shepherd 
Street there is 185, which is 25 feet above the corner. 

Q. Of what? A. Of Sixteenth and Shepherd. 

Q. Where is that highest point, now, approximately ? A. 
That’s about the center of the lot on the Shepherd Street 
side. ■ 

Q. All right. What is the elevation, Mr. Poretsky, at the 
Seventeenth and Shepherd corner? 
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Mr. West. Pardon me. The elevation of what, the street 
or lot? 

Mr. Ottenberg. No, the street. 

The Witness. The elevation of the street— 

The Court. Seventeenth, he said. 

The Witness. And we have 162, is approximately 160. 
That is, this end here (indicating) is approximately level. 

By Mr. Ottenberg: 

Q. When you say “this end here,” that is Seventeenth 
and Shepherd? A. Seventeenth and Shepherd. The curb. 
You have got the figure down, but its higher; in the cen¬ 
ter of the lot it’s 162.4, and it is only 2.3 grade going down. 
I would say approximately about 159 would be at the 
corner of Seventeenth and Shepherd. We haven’t got that 
down exactly. 

160 Mr. Clouser. 15S, the center of the street. 

The Witness. 158, the center of the street. 

Mr. Ottenberg. Center of what street? 

Mr. Clouser. Excuse me. That is 157 at the curb. 

Mr. Ottenberg. Of what? 

Mr. Clouser. Across; that would be the southwest corner 
of Seventeenth and Shepherd, at the curb. 

Mr. Ottenberg. Southwest corner? 

The Witness. Yes, that’s— 

Mr. Clouser. 157. 

Mr. Ottenberg. All right. 

Mr. Clouser. To the curb. That would be the other side 
of the street, would it not? 

The Witness. The curb on the other side. 

Mr. Ottenberg. In other words, just approximately is 
what we want. 

By Mr. Ottenberg : 

Q. All right. Go ahead, Mr. Poretsky, about the hill 
itself now. A. The hill itself, you can just see when you 
go up on top, but it doesn’t drop down all of a sudden. 
The elevation 158. It goes back approximately 75 feet on 
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that level and drops down to 180, five feet there; go back 
about 75 feet more, it drops down another five feet, 175 
feet, and just keep going gradually down. But on this end, 
going down to Seventeenth Street, you can see these lines 
so close together that it almost makes a sudden drop down 
there. Taking the elevation at this lot here— 

Q. Now, what do you mean by “this lot”? 

161 A. That is at the bottom end going into the park on 
Seventeenth Street. 

Q. You mean the southwest corner of your lot? A. That 
is right. It would be the southwest corner of the lot. 

Q. It is approximately what? A. Well, taking this point 
here, which is eventually going to be the widened part of 
Seventeenth Street, it is 145; which means it is 40 feet 
lower than the hill up on top there (indicating). You drop 
down here to 145. 

Q. And what would it be with reference to these t\V T o 
points (indicating). That is, what is the difference be¬ 
tween the northwest corner of the lot and the southwest 
corner? 

The Court. The witness has already given both. 

The Witness. 157. That means 12 feet there. And then 
taking the drop of Seventeenth Street, the grade of Sev¬ 
enteenth Street, which the District is planning on dropping 
to a 10 percent grade, going from Shepherd Street down to 
the park, in 270 feet it would mean a drop of an additional 
27 feet. 

Mr. West, Pardon me, but I think the figure was 0-1/2. j 

The Witness. Well, 9-1/2. 

162 By Mr. Ottenberg: 

Q. 9-1/2? A. I get that from the Highway Department. 
Mr. Quinn gave me 10 percent. 

Q. That is a difference of about 3 feet now. A. Which 
would be only a foot and a half less than that. 

Q. Foot and a half? A. Less than that. Well, it would 
be—that figure would be at least 26 feet drop from Shep- 
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herd Street down to the lot at this end (indicating). Fig¬ 
uring the difference, the figure would still be: this lot on 
this end would be 27 feet above the grade of Seventeenth 
Street at that point. 

Mr. Ottenberg. Is that substantially correct, Mr. 
Clouser? 

Mr. Clouser. Yes. 

By Mr.. Ottenberg: 

Q. You have got the topographical map before you too, 
haven’t you? Is there water and sewer connection at Sev¬ 
enteenth Street now? A. There is no water on Seven¬ 
teenth Street, and there is no sewer line that we call the 
sanitary sewer. The District has a trunk line in there. 

Q. Trunk line. A. It is a trunk sewer where all the 
sewers end up into that. 

Q. Where is that? A. That goes down into the creek. 

Q. Does that go down Seventeenth Sreet? A. Yes, that’s 
a trunk sewer. 

Q. I see. A. Just a question whether they would 
163 allow us to use that or not. 

Q. I see. Now, Mr. Poretsky, on the top of this 
hill on this lot, on this parcel, is there a stand of trees 
now? A. Yes, sir. 

Q. How high do those trees average up there ? A. There 
is trees up there that range anywhere from 30 to 50 feet 
in height. 

Q. Yes. Have you taken or gotten any figures, or did you 
get any figures, on the cost of grading this lot for apart¬ 
ment house purposes? A. Yes, sir. 

Q. Approximately what -were they, Mr. Poretsky? A. 
At the time that we were planning this building, getting 
everything ready— 

Q. (Interposing) In other words, in 1941? A. Yes, sir, 
in 1941: We had to move about 15,000 feet—15,000 cubic 
yards of dirt, at a cost of 75 cents a yard. 


107 


i 
! 

| 

| 

Q. What is that in dollars and cents' A. Well, that would 
be approximately between eleven and twelve thousand 
dollars. j 

Q. Is the price up or down now? A. No, sir; it is much 
more, unless we can get a very close haul. 

Q. Yes. Now, would there be more or less grading for 
the apartment house or for the use of this property as res¬ 
idence lots? A. Well, I don’t see where it would be any 
less grading. Of course, for houses, if we left the 

164 terrace about four foot high above Shepherd Street, 
which can be done, it would just mean that the lots 

on the lower end would just be that much worse. 

Q. What do you mean by “that much worse”? A. Well, 
you would have, instead of having—figuring at the present 
time 27 foot above the sidewalk, evervthing vou add to the 
height of the terrace goes toward adding the back lots.! 

Q. Well, couldn’t you step it down in a series of sort of 
terraces? A. Well, you could step it down, hut you 
realize what it would mean in 27 foot. 

Q. Yes. What effect would such a grading down or step¬ 
ping down toward the south have on the surface water 
drainage, particularly with reference to the lower lots? jA. 
Well, if you put houses there, everything would he going- 
down towards the bottom. 

Q. In other words, they would be flooded practically? 
A. Oh, yes. 

Q. Unless you built some— A. Retaining walls. 

Q. Is that an expensive proposition dowm there ? A. Yes, 
sir, very expensive. 

Q. Now, Mr. Poretsky, as long as you mention retaining 
walls—may I show the witness something on this picture, 
Mr. West? 

Mr. West. Yes. 

Bv Mr. Ottenberg: 

Q. This reference to a retaining wall. I want you 

165 to notice, Mr. Poretsky: What is—off the record, 


I 
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where is that garage wall? A. This is the entrance there 
(indicating on picture). 

Q. Now, Mr. Poretsky, I am pointing to what looks like 
a wall with holes in it just above the head of this imaginary 
man standing on the bridge? A. Yes. 

Q. And that wall seems to tie into the building, and then 
it projects out under the open glass work on the center and 
carries out. Is that a retaining wall ? A. Well, that is the 
side wall of the garage, which acts as a retaining wall 
because it would be just— 

Q. Retaining wall for what ? A. To hold. 

Q. This green part here is south of the building? A. 
That’s right. It is the side of the garage, that we would 
have a wall there anyhow, and part of it would act as a 
retaining wall. 

Q. Now, is that caused by the fact your apartment build¬ 
ing would be cut down so that the bottom of the garage 
would be below the level? A. Oh, yes. 

Q. Upper level of the park? A. Oh, yes, it would be. 

Q. Which adjoins it on the south ? A. It would be below 
that level. 

Mr. Ottenberg. Am I making myself clear to your 
Honor? 

By Mit. Ottenberg: 

Q. Now, Mr. Poretsky, you have built, I under¬ 
let) stand, not only apartment houses but residence 
properties as well? A. Oh, yes. 

Q. And have you ever had occasion in your experience 
to have considerable grading to do in any of those oper¬ 
ations? A. Oh, yes. 

Q. As a practical proposition can you ordinarily absorb 
the cost of grading as readily in lots where you would only 
get maybe eight or ten out of a tract—can you absorb it 
as readily in that situation as you can where you are 
using it for a large apartment house where you have got 
more height? A. No; in lots you can’t absorb the cost of 
the grading. 
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Q. Why? A. Because, figuring the cost of a lot, you can 
only go so much money per lot; where an apartment house 
such as I figure, it was costing over $700,000 to build, and 
you can absorb a cost of twelve or fourteen thousand 
dollars. 

Q. In other words, do I understand this: that where you 
are breaking it up into lots you have got to divide the total 


cost? A. That’s right. 


That’s 


A. 


the 


Q. Into so many lots? and that pushes the price up? 
right. 

Q. What relation is there, Mr. Boretsky, between 
cost of a lot—whether it is the ground cost plus the grading 
or filling or whatnot—and the cost of a building or the 
selling price of a building? Is there any kind of a fixed 
relationship? A. Well, you take the location of the prop¬ 
erty, of the lot, and you figure what you can build a house 
for, the type of house that would justify the building 
167 in that particular neighborhood, and you know very 
well what you can afford to pay for a lot. 


By the Court: ! 

! 

( t ). Well, you mean that it is easier to make the tenants 
in an apartment pay for it than to make a purchaser of a 
house pay for it? A. Oh, yes. Yes, in this type of— 

Bv Mr. Ottenberg: 

%> 


Q. Because you have more units; is that the idea? !A. 
That is right. 

Q. You have the height and the priority, and each one 
is less? A. The higher you go, the little cheaper it costs 
you to build. 

Q. Now, Mr. Porctsky, have you given any thought to 
how this parcel could be utilized under its present zoning? 
A. Yes, sir, I have. 

Q. I show you a plat. 

Mr. Ottenberg. Mr. West, do you want to step over here 
a minute, please? 







no 


Mr. West. Yes. 

(Counsel for both sides, together with the witness, ap¬ 
proached the bench.) 

By Mr. Ottknberg: 

(<>. Now, this shows Sixteenth Street on the right; is 
that right? A. That’s right. 

Q. Shepherd up at the head of the sheet? A. That is 
right. 

1(58 Q. And you get how many lots out of that? A. I 
figured out nine lots. 

Q. Four of them facing Sixteenth Street? A. Yes. 

Q. With one a corner at Shepherd? A. Yes. 

Q. What is this dotted line that goes around the side of 
this building? A. That is the proposed taking line that 
the District needs to widen those streets. 

Q. 1 see. And tlie part outside between the dotted line 
and the heavy line would be dedicated? A. Would lie dedi¬ 
cated to the District. 

Q. The two lots, the two long lots facing on Seventeenth 
Street, what would their position be? You have covered 
this in a general way, but I want to get it specific: What 
would their position be with reference to the grade of 
Seventeenth Street, which is this lower one? A. Well, this 
lower one would be approximately 27 feet above the level 
of Seventeenth Street. 

Q. And if you cut that one down so as to bring it nearer 
to that grade, what effect—what would its position be then 
with reference to the lots facing Sixteenth Street opposite 
there? A. Well, it would be just about down in a hole in 
there. 

Q. Would the surface waters from the Sixteenth Street 
lots tend to drain down in there as well as the lots facing 
Shepherd Street? A. Well, there is no question, any 
169 time you have got a low place, that’s a place of 
seepage where all the water keeps coming into. 
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Q. 1 see. Now, do you think of any better—have you 
studied this with an idea of getting any better development 
out of it than that? A. No; I have given it a lot of study, 
and I just don’t see just what could be done with it. ; Of 
course, if T was going out buying lots, you couldn’t give 
give me these if you paid me money to take those two Jots 
(indicating). 

Q. Those two are the two low ones on Seventeenth 
Street? A. That’s right. 

Q. And considering Sixteenth Street traffic, what price, 
considering the cost of this ground—By the way, this 
ground cost you, according to the contract, $77,500? • A. 
$77,500. 

Q. To that you would add at least ten or twelve thousand 
dollars for grading? A. Around $12,000 for grading, j 

Q. That would make it about $90,000. That would aver¬ 
age, then, about $10,000 a lot? A. That’s right. 

Q. What price house would you have to put on that kind 
of property to sell at what kind of price, with the ground 
cost of eight or ten thousand dollars a lot? A. We spend 
about ten thousand a lot; I would have to build the house 
at least for about $40,000 to be able to absorb the cost 

I 

of the ground. 

Q. From your experience, Mr. Poretsky, what is your 
opinion as to getting $40,000 or $80,000 for houses 
170 facing on Sixteenth Street with its traffic conditions'? 

A. T could never undertake to build a house aloiig 
Sixteenth Street, or Shepherd Street here (indicating), 
to go anywhere above $17,500 or $18,000. ! 

Q. Why not? A. No more than all of the houses in that 
area are selling for. 

Q. Well, “in that area,” by that do you mean the houses 
over west of Crestwood Terrace? A. Of course, the corner 
house on the other side of the street, that was built 
(‘specially for a doctor’s purposes; it cost more money. 
Another house right adjoining here, it is about the type 
that you can afford to build in there. 


i 
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Q. And what was that to sell for? A. To sell approxi¬ 
mately around seventeen or eighteen thousand dollars. 

Q. I see. 

Bv the Court: 

Q. There seems to be a much better class of houses over 
here (indicating) than there were on through here (indi¬ 
cating). It seems to be rather a poor class of houses 
around that semicircle there. 

Mr. Ottenberg. That is what they think is the cream of 
the crop. 

The Court. Smaller lots, and the houses on them. 1 
thought they were much better through here (indi¬ 
cating). 


171 Bv Mi:. Ottenberg: 

•> 

Q. Mr. Poretsky, I noticed that in the final zoning 
of this lot, of the Sixteenth Street frontage, they permit— 
and all this was recommended by Mr. Nolen—they permit 
a residential 60-foot A classification on a hundred feet 
depth of Sixteenth Street; is that right, Mr. Clouser? 

Mr. Clouser. It’s A Restricted; not A. 

By Mr. Ottenberg: 

Q. A Restricted, yes; which means that you could build 
a private residence 60 feet high? A. Five stories height. 

Q. Five stories high to a depth of a hundred feet on the 
Sixteenth Street frontage; is that right, Mr. Clouser? 

Mr. Clouser. That’s correct. 

By Mr. Ottenberg: 

Q. Mr. Poretsky, do you know of any house—well, let us 
say, any private residence except the embassies, north of 
Scott Circle and all the way out to the District line, that 
is 60 foot in height on Sixteenth Street? A. There isnh 
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such a thing in Washington or any place, I don’t know of. 
Mr. Ottenberg. All right. Just have a seat again. 
(Counsel returned to the trial table, and the witness re¬ 
sumed the stand.) 


By Mr. Ottenberg: 

Q. Now, Mr. Poretsky, this is almost a question that an¬ 
swers itself, but when you were planning this building and 
filed your application, and so forth, was there need for 
housing facilities of this type? A. Yes, sir, abso- 
172 lutely. 

Q. And had you arranged for your loans, and so 
forth? A. 1 had arranged all the financing of it. 

Q. Is there any need for housing of this apartment— j 

The Court (interposing). I don’t think you need go 
into the need of housing at present. 

Mr. Ottenberg. Very well, sir. j 

The Court. I think that this Court is going to take judi¬ 
cial knowledge of that. 

Mr. Ottenberg. Yes. Just one more question on that point 
there. 


By Mr. Ottenberg: 

Q. Mr. Poretsky, in your experience, from your expe¬ 
rience, would you say that the present restricted zoning, 
A Restricted zoning, of this parcel is or is not practical 
under the circumstances: property conditions in that area 
and the condition of the lot itself? A. It certainly ijsn’t 
practical for anything else. j 

Q. But what? A. But an apartment house. 

Q. Now, Mr. Poretsky, I noticed in the contract that 
there was a provision struck out, that the apartment house 
zoning should continue or there would be no deal. I notice 
that is struck out. Was it as a result of that being struck 
out that you made your investigation at the District Build¬ 
ing, or did you make your investigation while you were 
negotiating for this? A. No; I made all investigations 
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while 1 was negotiating, and I was assured that that 
173 property is zoned right, has been zoned for a number 
of years, and— 

Q. (interposing) Assured by whom? A. By Mr. Lind- 
liolm, Mr. Clouser. 

Q. And who was he? A. He wus the chief down there. 

Mr. Ottenberg. What was his title, Mister? What -was his 
title? What was Lindholm’s title? 

Mr. Clouser. He was executive officer. 

Mr. Ottenberg. Executive officer of the Zoning Commis¬ 
sion. 


By Mr. Ottenberg: 

Q. Did you also talk to Mr. Clouser about it? A. Yes, 
sir. 

Q. In addition to talking to them, did you—would your 
Honor mind? You talk to- the Court, and let me stand here. 
Either my eyes are failing me or something is wrong this 
morning. I can’t see at all. 

When you went down to the District Building and cheeked 
this zoning, did you go back into any of the zoning history 
at all witli either Mr. Clouser or Mr. Lindholm? A. Mr. 
Lindho-lm went over all of the history of the lot, and I had 
made a sketch before T went into buying this lot of -what T 
could get on the property, and Mr. Lindholm advised me, 
he says, “While getting it,” he said, “it w’ould look much 
nicer for the park if you went up eight stories on that lot.” 

Q. Well, that would have been a variance from what you 
had a right to do-? A. It would be—I had the right—von 
are allowed to put up an eight-storv building in a five-story 
zone by setting back of the height of the building 
174 which would he 80 feet from the lot lines, and he ad¬ 
vised me to ask for a variance, that I would not be 
required to go back the 80 feet from the park, but just leav¬ 
ing it the same thing as though I was putting up a five-story 
building. 
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Q. That variance would have been up to the Board of 
Zoning Adjustment; is that right? A. That is correct; 
ves, sir. 

J f i 

Q. And you tried that, and then- A. I withdrew it.; 

Q. Withdrew. A. When there were some objections* I 
withdrew it. 

Q. Now, then, when you were talking to Mr. Lindhohn 
and Mr. Clouser, did you say anything to them that you 
were going to buy this property? A. That’s right. 

Q. And did you go back to them afterwards and tell them 
you had bought it? A. Yes, sir. j 

Q. I mean all before the hearing? A. Yes, sir. 

Q. And before you had even filed your plans? A. Oh, 
yes, long before the hearing. 

Q. Yes. Now, then, in the Assessor’s office did you check 
the assessment situation? A. Yes, sir; I checked the as¬ 
sessment, the value of the lots. 

Q. And found that the assessment at that time had ri£en 
about to twenty-eight thousand an acre? A. That’s 
right. | 

175 The Court. You have that already in the record. 

Mr. Ottenberg. Yes, sir. ! 

j 

By Mr. Ottenberg: 

Q. Now, did you talk to anyone in the Surveyor’s office? 
A. I spoke to Mr. Healy. 

Q. Who is he? A. He is the Surveyor of the District. 

Q. Did you discuss utilization ? A. Utilization of the lot, 
and I spoke to him whether it would justify me to subdivide 
it into- smaller lots or put one large building on there. He 
explained to me that if I went ahead on a large building or 
small buildings that the District wants certain ground— 
that is, to widen Seventeenth Street—and also 15-foot strip 
for widening of Shepherd Street, that I agreed to dedicate 
to the District as soon as we started, as soon as we got the 
permit. 

S 

i 
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Q. Von used the expression a moment ago, he told you— 
you discussed with him about using smaller lots, and you 
meant smaller buildings, didn't you? A. Smaller buildings. 

Q. And then you purchased this property? A. That's 
right. 

Q. And you have paid? A. I paid. 

Q. $17,500? A. $17,500. 

Mr. Ottenberg. In deposits. I think that has been con¬ 
ceded. 

176 By Mr. Ottenberg: 

Q. And, Mr. Poretsky, from your experience did you 
consider that a fair and reasonable price for this parcel of 
land? A. Yes, I did, for the number of units I could get in 
there. 

Q. Did you consult architects and engineers with refer¬ 
ence to getting your plans drawn? A. Oh, yes. 

Q. Does that take much time, Mr. Poretsky, in an opera¬ 
tion as large as this? A. Well, it took me, to get the plans 
ready, over three months. 

Q. And how large a building was this to be, how many 
units? A. 230 units. 

0. With a garage? A. A garage to accommodate about 
120 cars. 

Q. Is that number required under the zoning regula¬ 
tions? A. Well, at that time it wasn’t required, but we felt 
that, a building of that type, it’s got to have a garage in the 
building. 

Q. It is required now, isn’t it? A. It is required since 
then. 

Q. 50 percent of the number of apartments, I believe, 
isn’t it? A. About that. 

Mr. Ottenberg. Well, now let’s see. Let us make sure 
(examining a booklet). Is that right? 50 percent? 

177 Mr. Clouser. Yes. 

Mr. Ottenberg. Section 14 A-2; is that right? 

Mr. Clouser. A area, yes. 
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Mr. Ottenberg. Section 14 A-2 provides that if building 
is in the A area district there shall be provided and main¬ 
tained at least one parking unit for each two dwelling units 
in the building; and another provision that is applicable 
now, in the regulation that was passed June 6, 1942, that 
in any district there must be provision made on the sahie 
lot for space to accommodate a motor driven vehicle of 150 
square feet in area. 

| 

By Mr. Ottenberg: 

Q. Mr. Poretsky, was there any speeding up of your regu¬ 
lar—of the plans because of the notice that was sent out 
for the zoning hearing, or was the date that you filed them 
just the earliest date you could get them completed in the 
normal course? A. No; that was about as early as I could 
get the plans finished. 

Q. And it is stipulated that on September 23 you made 
a deposit of $700? A. That is correct. 

Mr. Ottenberg. These are in evidence, I take it, without— 

By Mr. Ottenberg: 

Q. Had your plans been approved as far as the working 
plans were concerned down there at the District Building? 
A. Well, they hadn’t been approved yet. When you file 
plans, the first thing you do is, you make out your applica¬ 
tion, and you take it to the plumbing office, and they 
178 give you slips wdiere the sewer and water is avail¬ 
able, and from there you go to the smoke inspector, 
and he has to approve the plans before they go any further. 

Q. Now, attached to these plans obtained from the Dis¬ 
trict Building are two little slips. Are those the-jA. 

(Interposing) That’s the sew’er and water slips. 

Q. Sewer and water slips? A. Yes, sir. 

Q. And then you know what I showed Mr. Kugel yester¬ 
day, and you have seen the approval of his office? A. Yes, 
sir. 

Q. On the face of the plans? A. Yes, sir. 


! 
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Q. Were you still working on getting the necessary data 
together for the Building Inspector’s office when this 
change of zoning occurred on you? A. Yes, sir, I did. 

Q. Mr. Poretsky, did you buy this lot and are you still 
holding this lot for the purpose of erecting—improving it, 
or for the purpose of speculation, to sell it to somebody at 
a higher price? A. No, sir. For the purpose of building it. 

Q. Approximately what was the amount of ground cover¬ 
age that is allowed or was allowed, allowable, in 1941 when 
this lot was zoned for an apartment house site? A. The 
amount of coverage in this area was 40 percent with an 
allowance of 50 percent or 500 feet extra for each corner. 

Q. And what was your coverage going to be? A. 
179 My coverage was 34 percent. 

Q. Which would have meant more parking around 
the place? A. More parking, yes, sir. 

Q. Was your building to be tied in with the Government 
parking property, similar to that shown on this drawing? 
A. That is right. The main thing was- 

Mr. West (interposing). Now, if your Honor please, I 
do not think it is at all material what he intended to do with 
the property. 

The Court. No; I don’t either. 

Mr. Ottenberg. All right, your Honor. 

Bv Mr. Ottenberg; 

Q. Mr. Poretsky, Mr. Clouser testified yesterday that on 
the little triangle at the northeast corner I guess you would 
call it, of Sixteenth and Arkansas Avenue, there was a 
piece of property zoned 60-foot C area. 

The Court. Where was that? 

Mr. Ottenberg. That was at the intersection of Arkansas 
Avenue and Sixteenth Street. 

The Court. Where is it? 

Mr. Ottenberg. The little triangle. 

The Court. All right. 
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By Mr. Ottenberg: 

Q. Have you made any study of whether or not it' is 
practical to use that lot as an apartment house site? A. 
Yes, sir. j 

Q. 1 show you a drawing and ask you who pre- 
180 pared it. A. I prepared that drawing. 

Q. And does that indicate a practical development 
of that lot? A. Yes. 

Q. For apartment house purposes? A. Yes, sir. 

Q. I mean you could actually go there and build an apart¬ 
ment house? A. Oh, yes, absolutely. 

Q. How many apartments could you put in there? How 
many on a floor? A. I could put two on a floor. 

Q. And go up how many floors? A. Go up five floors.; 

Q. It wouldn’t be practical to go up five floors on a smlall 
lot like that, though, would it, actually? A. No. I would 
go up four floors with it. They can walk up four floors, j 

Mr. Ottenberg. I think we may have a stipulation, if your 
Honor will indulge me just a minute. 

The Court. All right. 

By Mr. Ottenberg: j 

Q. What is the scale on this, Mr. Poretsky? A. I think 
that is quarter inch, if I am not mistaken. 

Mr. Ottenberg. Your witness, Mr. West. 


181 Cross-Examination 
By Mr. West: 


Q. Mr. Poretsky. A. Yes, sir. 

The Court. Now, this last paper that has been discussed, 
is that offered in evidence? 


Mr. Ottenberg. Yes, sir. Mr. West, I want to offer it; in 
evidence, and Mr. Clouser wants to figure out whether or 
not we have got too much coverage. I offer that in evidence, 
Mr. West. 


Mr. West. There is no objection, subject, of course, 


check. 
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Mr. Ottenberg. Subject to check. The Court wants to see 
it. Just a minute. We will hand it back to you, Mr. 
Clouser. 

(The paper in question was handed to the Court.) 

By the Court: 

Q. There are no bedrooms? A. No, sir. 

The Court. Have to sleep in a hotel. 

By Mr. Ottenberg: 

Q. They use a combination living room and bedroom, do 
they not, Mr. Poretsky.’ A. That is correct. 

Q. Is that an unusual thing in modern construction? A. 
No; half of the buildings being built are that way. 

By Mr. West: 

Q. You mean by that, Mr. Poretsky, a building is built 

with no apartments in it other than a one-room 
182 kitchen and bath apartment? A. There are apart¬ 
ments building where they mix up: some have a bed¬ 
room; some don’t have any. But I still know apartments 
that have no bedrooms in them and are still apartments. 

Bv Mr. Ottenberg: 

Q. Where? A. I put up a building for—a five-story 
building on (• Street, Northeast, with no bedrooms in it. 
It’s still an apartment house, five stories. I think it’s about 
sixty apartments in it, maybe more. 

By Mr. West: 

Q. Now, Mr. Poretsky, there is plenty of property zoned 
for apartment house purposes in the District of Columbia 
which is not so used, is there not? A. Well, you can build; 
you build houses—for a time they were not building many 
apartments at all; they were all building houses. 

Q. But there is much property in the District of Colum¬ 
bia which is zoned for apartment house purposes wdiich is 
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not so used; isn’t that true? A. In the northwest area, 
show me where. 

Q. Connecticut Avenue. 

Mr. Ottenberg. He is asking you. He is not testifying. 
You answer his questions. 

The Witness. Well, I have been looking around for apart¬ 
ment lots, and I can’t find any in the northwest area, hny 
suitable location, unless I buy houses and tear them down 
and build an apartment house. 

By Mr. West: 


Q. Have you looked on Connecticut Avenue? jA. 
183 Connecticut Avenue? When it’s down in a hple 
where it would cost me more than the building' is 
worth to build it. 


Q. Mr. Poretsky, is there anything unusual in building 
a house with a terrace ten or fifteen or twenty feet above 
the street? A. No, not unusual to build ten feet. When 
you get above ten feet it is getting to be unusual. Only I in 
cases where you just fall into a trap where you can’t help 
yourself. 


Q. But they are built and sold, are they not ? A. Within 
a certain price range. 

Q. Now, the property across the street is on a terrace 
about—across the street from your property on the north 
side of Shepherd Street, is about ten feet above grade,; is 
it not? A. No, sir. 

Q. What is it in height? A. Approximately six steps 
above, which would be about four foot six, five foot at the 
most. That’s the doctor’s house across the street. 

Q. That one next to that to the west? A. The one next 
to that is about five feet. 

Q. Are you sure it isn’t more than that? A. No, sir,! it 
isn’t any more. 

Q. Now, if you built the houses on Shepherd Street with 
a terrace of, say, fifteen feet, that would not require the 
amount of excavating that you have figured would be nec- 
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essary? A. That’s not necessary. You build it up fifteen 
feet, it wouldn’t require it. 

Mr. West. All right. That is all. 

Mr. Ottenberg. Mr. West, I forgot to ask the wit- 

184 ness about two people, if your Honor will let me. 

Redirect Examination 
By Mr. Ottenberg .- 

Q. Mr. Poretsky, there is a house being built at the north¬ 
west corner of Seventeenth and Shepherd owned by a Mr. 
Labofish. A. That’s correct. 

Q. Do you know of your personal knowledge whether Mr. 
Labofish knew that parcel 70/100 was zoned for an apart¬ 
ment house? 

Mr. West. I object. 

The Witness. Yes, sir. 

Bv Mr. Ottenberg: 

Q. At the time or before he bought that corner lot? A. 
Yes, sir. 

Mr. West. I object to that, your Honor. 

The Witness. He knew about it. 

The Court. T sustain the objection. I do not think that 
is relevant. 

Mr. Ottenberg. May I tell your Honor the purpose ? I 
simply want to show, if your Honor please, that Mr. Labo¬ 
fish not only could have known but actually made inquiry 
of Mr. Poretsky about the zoning of that particular lot be¬ 
fore he built; and 1 want to show further by another ques¬ 
tion that a man by the name of Silver, who built next to 
that—and those are the only two houses near this lot— 
knew this was so zoned, and actually made an offer to pur¬ 
chase it. And that is my only purpose, to show their knowl¬ 
edge, to bring it home directly to them. 

185 The Court. So that they should have no ground of 
complaint ? 

Mr. Ottenberg. Yes, sir. 
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The Court. Very well. 

* 

Mr. West. Of course, the Zoning Commission couldh’t 
be bound by any estoppel on their part. This suit! is 
against the Zoning Commission and not against these own¬ 
ers. 

The Court. That may be, but I think the neighborhood 
there is interested in it, and I overrule the objection. 

! 

By Mr. Ottenberg: 

j 

Q. You were asked, Mr. Poretsky, if you knew whether 
or not Mr. Labofish- 

The Court (interposing). How would he know? 

Mr. Ottenberg. I will show how he knew, your Honpr. 
Labofish came to him. Labofish came to him: Poretsky. 

The Court. Very well. 

By Mr. Ottenberg: 

Q. Did Mr. Labofish—1 will get it short. A. Yes. 

Q. Did Mr. Labofish speak to you personally about it ! 
A. Yes. 

Q. Where ? A. He came to my house to ask me whether 
1 am going to build an apartment, and I shown him the 
plans at the time. 

Q. All right. When was that, Mr. Poretsky? A. Oh, 
that was just about the time he was buying the lot. 

Q. With reference to this zoning hearing in October of 

1941, before or after? A. Well, that was before.! 
186 Q. Before? A. Yes, sir. 

Q. Had you already signed up your contract to 
purchase? A. Yes, sir. j 

Q. And you had your plans in formation? A. Yes, sir. 

Q. Now, next to that property is another house owned 
by a man named Morris Silver, I believe? A. That’s right. 

Q. What do you know about his knowledge of the zoning? 

Mr. W'est. When? 
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By Mr. Ottenberg: 

Q. Did you ever talk with him? 

Mr. West. When? 

The Witness. Yes. 

Mr. West. I say, when? 

Mr. Ottenberg. 1 am coming to that, Mr. West. 

The Witness. I didn’t talk to Mr. Silver. We happened 
to be partners for about ten years in the building business. 

By Mr. Ottenberg: 

Q. Well, now, whom did you talk to with reference to it ? 
A. With reference to what, please? 

Q. To the zoning of your property. I mean, what I am 
trying to show, how do you know’ that Silver knew’ ? A. Be¬ 
cause Silver had a contract with Machens to purchase the 
property. 

Q. How do you know’ that? A. And Mr. Pollin w r as in¬ 
terested at the time, and he is sitting right here in 
court. 

187 Q. Well, did you personally have any contact with 
Mr. Silver or any of his associates? A. With his as¬ 
sociates, yes. 

Q. Who was his associate? A. Mr. Morris Pollin, Mi-. 
Nathan Goodman; they were interested in purchasing this 
lot. 

Q. As an apartment house site? A. As an apartment 
house site. 

Q. And Morris Silver was one of that group? A. One 
of the group. 

Mr. Ottenberg. Does this check all right, Mr. Olouser, on 
those people? 

Mr. Clouser. Yes. 

By Mr. Ottenberg: 

Q. Was that arrangement, that grouping of Morris Pol¬ 
lin, Goodman, and Silver to buy this lot, before you pur¬ 
chased from Machen ? A. At the same time, a little be- 
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fore, they had a contract in, and offer, the same time that 
I had an offer in of it. 

Mr. Ottenberg. Do you want this again, if your Honor 
please (indicating)? 

The Court. No. 

Mr. Ottenberg. As 1 understand, Mr. Clouser concedes 
that this would be, so far as zoning is concerned, admissible. 

Mr. Clouser. That is right. 

Mr. Ottenberg. Permissible, rather. 

The Court. Better have it marked. 

Mr. Ottenberg. We have a great many of them here. ! I 
think we will know which ones to mark, if your Honor 
188 please. There are quite a number of these things. 

We can mark as we go. There is no use taking the 
time of the Court now. 

The Court. I think it well to have it marked because the 
evidence has been in reference to it, and the record w|ill 
show a hodgepodge if it is not marked. 

Mr. Ottenberg. Very well. Mark that Plaintiff’s No.|l. 
It doesn’t make any difference. That is a plan of apart¬ 
ment for small triangular lot, Sixteenth and Arkansas. 

(Plant of apartment for triangular lot, Sixteenth and 
Arkansas, was marked Plaintiff’s Exhibit No. 1.) 

Mr. Ottenberg. That is all, Mr. Poretsky. 


####**#* 


* 


# 




Lewis T. Breuninger was called as a witness for and on 
behalf of the plaintiff and, having been first duly swoifn, 
was examined and testified as follows: 


Di rcct Examination 


By Mr. Ottenberg: 

Q. Your name is Lewis T. Breuninger? A. Yes. 

Q. What is your business, Mr. Breuninger? A. I ami a 
member of the firm of L. E. Breuninger & Sons, Incorpo¬ 
rated, located at 1730 K Street, which firm has been en¬ 
gaged in the building and real estate business in the city of 
Washington for the past 46 years. 


l 
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Mr. West. I will concede Mr. Breuninger’s qualifications. 

The Witness. I have been identified with it for the 

189 past 26 years, for the information of the Court. 

Bv Mr. Ottenberg: 

Q. I was going to say, you weren’t with it 46 years ago. 

A. No. 

Q. That I know. And that company is a building com¬ 
pany, real estate company, licensed broker:’ A. We are 
licensed brokers, but our principal business has been the 
building of homes and apartments in the city of Washing¬ 
ton. 

Q. 1 see. Mr. Brcuninger, you have testified on many 
occasions for the United States and maybe for the District 
of Columbia in condemnation casesf A. I have not testi¬ 
fied for the District of Columbia. My testimony has been 
almost entirely for the United States Government. 

Q. I see. Mr. Brcuninger, are you familar—have you 
made a study of the property involved in this case at parcel 
70/100, Sixteenth and Shepherd Streets? A. Yes, sir, 1 
have. 

Q. Have you been over the ground? A. I have been over 
the ground. 

Q. What, in your opinion, is its most practical use? A. 
In answering that question I would like to first state that 
I have operated—that is, our firm has operated—in the 
Sixteenth Street area for a number of years, and in this 
particular area we developed the streets now known as 
Webster, Varnum, Allison, and Buchanan, west of Six¬ 
teenth Street. 

Q. And how far west? A. As far west as Blagdcn 

190 Avenue in some cases and as Seventeenth Street in 
others. We also built homes in Taylor Street, which 

is nearer to this property. I personally lived on Allison 
Street at 1603 Allison, which is about five squares above 
this property, for a period of twelve years. Therefore 1 
passed it going back and forth every day, had intimate 
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knowledge of it, and I was born in the city of Washington, 
and as a boy I lived in Columbia Heights, and I often 
coasted as a bov down the old Pinev Branch Road, known 
then as Fourteenth Street Road, which passed this property 
immediately on the west. There was an old hill there that 
ran from the Blagden estate into the bottom land there 
where the stream now is. j 

Mr. Ottenberg. If your Honor please, maybe this witness 
can tell us what we were trying to find out yesterday, where 
is Crestwood? 

! 

By Mr. Ottenberg: 

i 

Q. Now, maybe you can point on the map up there gnd 
tell the Court where the so-called Crestwood is. Look at 
that map up there on the Court’s desk and see if you can 
tell us where Crestwood is. We couldn’t find out ourselves 
yesterday. A. Crestwood was a name given a real estate 
development of property which was purchased from the 
party named Matthewson. That property lay on both sides 
of Taylor Street west of Sixteenth, or rather, west of 
Eighteenth. Crestwood began right up here (indicating). 

( c ). Indicating Eighteenth? A. Eighteenth and Taylor 
Streets. And it went south from here to Shepherd, and the 
Crestwood Development Company put in a street running 
in a circuitous manner and bordering the Piney Branch 
valley, coming out at Nineteenth Street. They also 
193 put in Upshur Street west of Eighteenth, and they 
put in a street connecting Argvle Teraee with Blag¬ 
den Avenue to give an approach to Crestwood from Blag¬ 
den Avenue. There was a small portion of this Matthbw- 
son tract that lay south of Shepherd Street and west! of 
Seventeenth. A portion of it was taken in by the park for 
park purposes, and the remainder of it was developed! by 
putting a semicircular street running south from Shepherd 
Street and bordering the park. ! 


i 
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By the Court: 

Q. Well, now, is that a part of Crestwood? A. This par¬ 
ticular piece (indicating)? 

Q. Yes. A. The semicircular piece south of Shepherd 
Street is a part of Crestwood, as I understand it. The 
exact delineations of Crestwood, of course, are a matter of 
the developers’ idea of where it might or might not extend. 
Therefore I would say that only in my estimation that's 
part of Crestwood and would be so considered. 

Mr. Ottenberg. All right. 

(Counsel returned to the trial table, and the witness re¬ 
sumed the stand.) 

By Mr. Ottenberg: 

Q. Now, Mr. Breuninger, have you given thought to the 
value of parcel 70/100 as an apartment house site, say, in 
1941, or even now ? A. Yes. 

Q. What, in your opinion, as it stands there, ungraded, 
would be a fair and reasonable price for that piece of prop¬ 
erty? A. I would say that it would certainly have 

102 a value, as an apartment house site zoned A 60- 

Q. (Interposing) That’s right. A. —of one dollar 

a foot. 

Q. Do you know about how many feet are in there? It’s 
2.070 acres. A. Well, that would be around 90,000 feet. 

Q. You think it would be worth- A. About 88,000 for 

the property. 

Q. Yes. At a dollar a foot. Treating that same parcel 
as A Restricted, what, in your opinion, would be a fair value 
per square foot? A. Well, in answering that question 1 
would like to explain that we are not dealing here with an 
absolutely level piece of land. On the Sixteenth Street 
front the land is approximately at sidewalk grade, and it 
has been slightly filled in at that point to bring that about. 
However, the natural grade still exists at the line of Seven¬ 
teenth Street. At that point there is a sharp fall. T would 
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estimate it, without knowing exactly, that it extends—this 
fall is beween 20 and 40 feet, getting steeper as it goes 
south toward the park. It is rather sharp, the fall is, land 
for that reason the construction of the houses along: the 
Seventeenth Street front is a difficult engineering matter; 
and the houses .when built would of necessity be on a very 
high terrace and would therefore be unattractive froni a 
builder’s development standpoint. 

Q. Would they be salable? A. The houses would be ^sal¬ 
able at a price, but the price would have to be sufficiently 
low to warrant a person wanting to live there, land 
193 we will say would go up 25 or 30 feet, which is be¬ 
tween two and three stories, to reach their first floor 
from the sidewalk. For that reason you would have to 
buy the ground at a verv nominal figure. That is, vou could 
not pay the same price for that lot that you would pay for 
a lot if it were on level land, at sidewalk grade. Therefore, 
in considering the value of those, of that property when 
subdivided for lots, you have to take that fact into consid¬ 
eration. 

Q. I show you a paper and ask you if the plat layout 
there is, in your judgment, a practical one? A. That|is a 
possible development for the land. 

Mr. Ottenberg. This blueprint has been used, and I ask 
to have it marked Plaintiff’s Exhibit 2. 

(The blueprint was marked Plaintiff’s Exhibit 2.) | 

Bv Mr. Ottenberg: 

• • i 

Q. Is that as advantageous as could be, or would j you 
have any suggestion on it? A. Well, the only suggestion 
I might make on this plat is this: The lots indicated here 
are 60- and 65-feet front. Here is a corner lot that i$ 74- 
feet front. I, perhaps, in developing it and knowing the 
contours, would endeavor to get somewhat smaller 'lots, 
perhaps down to a width of 50 feet, and by that method se¬ 
cure possibly two or three more lots than this indicates. 
This development shows one, two, three, four, five,! six, 


i 
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seven, eight, nine lots. It might be possible to get ten, 
eleven, or more, maybe twelve lots. 

Q. What would you utilize, or what would be the best 
utilization of the two lots shown at the southwest 

194 corner of the parcel? A. They front on Seventeenth 
Street. 

Q. That’s right. A. And it is at Seventeenth Street 
where this sharp hillside occurs which I spoke of a moment 
ago. For that reason these lots would not be as desirable 
as those, we will say, which front Sixteenth Street, where 
the ground is fairly level. The utilization of these lots for 
houses would require that the homes be constructed a con¬ 
siderable distance back from the street in order to get the 
approach to them from Seventeenth Street up the hill. 

Q. What about the question of the water drainage on 

that lower end? How would you take care of the natural 

surface drainage? A. The surface drainage on the land as 

it now is is toward the south into Pinev Branch vallev. This 

* •> 

lot, of course, would drain—this interior lot would drain 
onto the lot at the southerly end, and it in turn would drain 
into the valley. In a heavy storm there would have to be 
some special arrangement made, by ditches or by storm 
sewer, to take care of the water fall on this upper land, to 
be cut across that lower land. 

Q. By the “upper land” you mean even with the lots 
facing o-n Shepherd? A. Even with the lots facing on Shep¬ 
herd, which, incidentally, is the highest land here. 

Q. When you say “the highest,” would that have to be 

cut down to-A. The land on Shepherd Street is too 

high to build on in its natural state. It would have to be 
cut off anywhere from 10 to 15 feet, and then you 

195 would still in some cases have a 10-foot terrace in 
some places. 

Q. Well, if you have a high terrace on Shepherd Street, 
say, you are either going to have a heavier grading down 
onto the lower part on Seventeenth Street or a higher bank 
going down to the street, are you not? A. Well, this bank 



on Seventeenth Street would exist whether you cut this off 
or not. 

Q. Have you any idea about what the grading of that 
would cost? A. I have never got into that, sir, hut bn a 
cubic yard grading today it will cost as much as 75 cents. 

Q. Seventy-five cents a cubic yard? A. A cubic yard. 

Q. Today. What, in your opinion, vrould the numbejr of 
lots that you could get out of that, that you consider prac¬ 
tical—what would be the total value of the land as is, that 
is, ungraded, in your opinion? A. I would say that; the 
total value would be between thirtv and thirtv-five thou- 

•> f 

sand dollars, in my opinion. 

Q. To which price would have to be added the cost of 
grading? A. Anv cost of grading. 

Q. And all of this extra expense for drainage? A. Drain¬ 
age. | 

Q. And that sort of thing. Mr. Breuninger, approxi¬ 
mately what price house could be built in there, as a salable 
proposition, today; or in normal times, because of course 
vou could almost rent a dog house todav, but I mean a inor- 

» C 1 v 7 l 
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mal market. A. Assuming that you could secure the 
196 materials and that there were no limitations or} the 
price on which you could build, as there is today, the 
priced house that would sell in there would be in the neigh¬ 
borhood of $12,000. I mean by “the neighborhood of]” it 
might be eleven; it might be thirteen. 

Q. Would it be a practical thing at all, assuming'you 
could get the materials, and so forth, to build detached resi¬ 
dences as high as 50 or 60 feet on a hundred-foot setback 


on Sixteenth Street, as this lot permits in its zoning?; 
Now, will you explain that “50 or 60 feet”? 

Q. Of height. A. Oh, of height. Pardon me. 

Q. Of height for a private residence on this land on 
teenth Street and facing Sixteenth Street. A. No, 


A. 


Six- 

that 


type of residence is not built in a detached home today. 


Q. You have seen the plans that Mr. Poretsky filed 


with 


tire District, have you not? A. Yes, I have looked them 


over. 
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Q. And you have also seen these renderings? A. Yes, I 
have seen them. 

Q. In your opinion, Mr. Breuninger, is that a proper, 
reasonable utilization of this land for an apartment house 
purpose? A. I have looked those plans over rather care¬ 
fully. 

********** 

197 The Witness. I have looked those plans over rather 
carefully. I consider that a good functional design. 

It takes advantage of the southern exposure, the overlook 
into the Pinev Branch vallev. It is also an attractive and 
desirable architectural design, and I believe that that is 
the type of building that would be best suited for that par¬ 
ticular spot. 

# . ***••**#* 

198 Claud Livingston was called as a witness for and 
on behalf of the plaintiff and, having been first duly 

sworn, was examined and testified as follows: 

Direct Examination 
By Mr. Ottenberg: 

Q. Your name is Claud Livingston? A. Yes, sir 

Q. And you are the president of the William H. 

199 Saunders Company? A. Yes. 

Q. President of the Washington Real Estate 
Board? A. Yes, sir. 

Q. You have been engaged in the real estate business in 
the District of Columbia for more than 40 years? A. Yes, 
sir. 

Q. I mean you admit that much. A. Yes, sir. 

Q. Mr. Livingston, has your experience in selling real 
estate been all over the District of Columbia? A. Yes, sir. 

Q. Do you know this parcel of land known as 70/100? A. 
Yes, sir. 

Q. Have you been on the ground? A. Yes, sir. 
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Q. What, in your opinion, Mr. Livingston, is the value 
of that ground zoned A Restricted but in its present phy¬ 
sical condition? You can estimate that by footage or by 
lots, whichever way you consider. If you want to I will 
show you this plat, if that will help you any. A. I would 
estimate it by lots. 

Q. You have estimated on a lot basis? A. Yes. I have 
also attempted to decide what it was worth on grade In¬ 
stead of as it is. 

Q. All right. Give the Court the benefit of your judg¬ 
ment. A. Do you want me to give the lump sum, sir ? j 

Q. Give it any way you considered it. A. $26,300. 
200 Q. Sir? A. $26,500. 

Q. That is based on what? The number of lots? 
Based on selling price per lot? A. The value of the lot 
ready for constructing residences of the type that should 
be there, in my opinion. 

Q. Is the $27,500 as graded or not graded? 

Mr. Sullivan. $26,500. 

By Mr. Ottenberg: 

Q. $26,500 graded or not graded? A. That’s graded. 

Q. And what do you estimate it would cost to grade that? 
Have you any idea at all, Mr. Livingston? A. No, I do 
not. 

Q. I see. A. Because it is very irregular. The land is 
very irregular. 

Q. But is it a substantial grading proposition? A. tt’s 
quite a proposition for grading this tract to use for resi¬ 
dence purposes. 

Q. Mr. Livingston, I call your attention particularly to 
the two large lots shown on plat Plaintiff’s Exhibit No. 2 
at the southwest corner of the parcel. Are those two lots 
practical for use, in your judgment? A. If I owned the 
land I would attempt to use that as one large lot and enter 
it probably from the upper end of it, the north end of| it, 
and face the residence probably over the park. 


i 
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Q. Assuming that Seventeenth Street would have 

201 as much as a 10 percent grade, 9% to 10 percent 
grade, how would you get into that lot from Seven¬ 
teenth Street? A. Well, that’s why I would attempt to 
face the house this way, so that I could work in probably 
through from the upper end, corner, some way. 

Q. You mean you would have a long cut back in from 
Seventeenth Street? A. I think so. 

Q. To get the driveway in ? A. I think so. 

Q. Is the property susceptible of as reasonable a develop¬ 
ment as private individual residence lots or as a large 
apartment house site? A. Well, from what I have seen of 
the sketches of it I would say it was more desirable for 
apartment house. 

Q. Have you given any thought, Mr. Livingston, to the 
value of this property as an apartment house site? A. Yes, 
I think I have. 

Q. What, in your opinion, is a fair and reasonable mar¬ 
ket value of it as an apartment house site as is, ungraded? 
A. On the present market value just at this moment or 
when it was bought or when it was-? 

Q. When it was bought, first. A. Yes. Well, at the time 
it was bought I knew what it was sold for, and 1 thought 
it was worth that. I thought it was worth that price at that 
time. 

Q. What is it worth today? A. Well, I think you would 
have to hold this probably for the duration unless 

202 you could get priorities, and all of those things enter 
into the proposition. I would think the property 

would be worth more than that right after this war is over, 
after you are allowed to build on your own plans, but I 
imagine: I imagine the price. 

Q. All right; you would take. A. I imagine the price— 
the value would remain about—I think T would call it the 
value of what he paid for it. 

Q. $77,500? A. $77,500, yes, at the present time. 

Q. Even though he had to hold it for a couple- A. 

(Interposing) Yes, I believe so. 
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Q. For the duration? A. I believe it would be worth a 
little more at the end of the duration. 

Mr. Ottenberg. Your witness. 

Cross-Examination j 

By Mr. West: 

Q. Mr. Livingston, I didn’t quite understand your testi¬ 
mony. Did you state that $26,500 valuation which vou 
placed upon the porperty was with the land graded or in 
its present condition ? A. Graded. 

Q. Graded. And in what way ? A. Graded so that you 
could put, build—so that you could build houses as I de¬ 
scribed using this lot (indicating) in here as I attempted 
to say that I would use it, and putting in—you see, these 
lots, these south lots on Sixteenth Street, are under the 
grade of Sixteenth Street; and in grading it founda- 
203 tions would have to be put in before you would— 
very deep foundations, and grade around, and I all 
that would be considered in the grading proposition, retjidy 
for building houses on the land. 

Q. Now, if that land were graded as you suggest^ it 
would be of substantially the same value then as the land 
in the square immediately to the north, would it not? A. 
Well, I don’t think the land immediately to the north' is 
comparable to this, as this is irregular. It’s nearer the 
bridge, which I don’t—I believe— 

Q. My question was: if the land were brought to grade. 
A. Well, I might have said—when I said the grade I mi£ht 
have said to a grade in my estimate—a while ago I should 
have probably said a grade to five feet above the street. I It 
might have been concluded I meant it brought to the grade 
of the street, but I meant about five feet above the street. 

Q. Well, of course, the land to the north is above the 
grade of the street, is it not? A. Yes, I think it is. 

Q. So if it were brought to the same grade as the land 
to the north, it would be of substantially the same value 
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as the land to the north, would it not? A. I would say a 
part of the front part would, yes. 

Q. And the Shepherd Street side? A. Yes. 
********** 

204 Jesse A. McKeever was called as a witness for 
and on behalf of the plaintiff and, having been lirst 
duly sworn, was examined and testified as follows: 

Direct Examination 

Mr. Ottenberg. Do you concede his expertness too? 

Mr. West. Who is he? 

Mr. Ottenberg. Jesse McKeever. 

Mr. West. Yes. 

Mr. Ottenberg. If the Court please, Mr. West concedes 
that Mr. McKeever is qualified as an expert in this case. 

By Mr. Ottenberg: 

Q. Mr. McKeever, will you state your name, please? A. 
Jesse A. McKeever. 

Q. Mr. McKeever, where is your place of business? A. 
1614 K Street. 

Q. Now associated with? A. The firm of McKeever and 
Whiteford. 

Q. You are the president of that company, are you ? A. 
Partner in that company. 

Q. Partner. Mr. McKeever, are you familiar with prop¬ 
erties out Sixteenth Street north of the bridge? What do 
they call that, Tiger Bridge or Lion Bridge? A. Yes, sir. 
Q. Tiger Bridge, isn’t it? A. That’s correct. 

Q. I don’t know. And did you have any dealings with 
any of that property out there, Mr. McKeever, on 
20.1 Sixteenth Street? A. Yes, sir. 

Q. Did you have anything to do with the proper¬ 
ties on the east side of Sixteenth Street between Upshur 
and Yarnum where Shapiro, J. B. Shapiro, built some 
houses? A. Yes, sir. We sold them to Mr. Shapiro. 

Q. Sold the ground ? A. Yes, sir. 
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Q. About when, approximately? A. 1 think that tt'as 
about in ’23 or ’24. 

Q. And on that were built-what type of house? A. Semi¬ 
detached brick houses. 

Q. Did you have anything to do with the land at or near 
Sixteenth and Luzon Avenue? A. Yes, sir. 

Q. I mean out there where they have set back off of Six¬ 
teenth Street and built some apartments. A. Yes, sir. ■ T 
sold those apartments at one time after they were coni- 

i 

pleted. ! 

Q. They have a Sixteenth Street frontage to drive, hajve 
they not? A. They do. 

Q. And that is also on the east side? A. On the east- 
side, yes, sir. 

Q. Now, going out a little further, out around Whittier 
Street. I don’t know; what is the name of the street? A. 
Van Buren. 

Q. Van Buren and Whittier. Did you have ariy- 
20(i thing to do with that land? A. Yes, sir. We solid 
that land to Mr. Sam Solomon, who built those 
houses. 

Q. What type of house? A. They were semi-detached 
brick houses. 

Q. I meant to ask you about when the Whittier Street 
houses were built, approximately? A. I think that wps 
about ’26 or ’7, possibly ’8. ; 

Q. And when were the apartments at Luzon Avenue 
built, approximately? A. Oh, they were built about '34 or 
’5, I vrould think. 

Q. Are you familiar with this parcel 70/100? A. I am, 

. 

sir. 

Q. And did you ever have it in your office listed for sale 
as an apartment house site? A. Yes, sir, we did. 

Q. Did you ever try to sell it as an apartment house site? 
A. I did. 

Q. Did you ever try to sell it for individual residence 
site? A. No, sir, never. 
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Q. Have you been on this land ? A. Been all over it, yes. 
sir. 

Q. Are you familiar with its topography? A. Yes, sir, 
since I was a boy. I w’as raised in that neighborhood. 

Q. You heard Mr. Boretsky’s description and Mr. Breun- 
inger’s description, of the fall of the land, and so forth ? A. 
Yes, sir. 

207 Q. What, in your opinion, is the value of that land 
as is—that is, with the hill and everything on there 

—for an apartment house site? A. I think it is worth from 
seventy to eighty thousand dollars as an apartment house 
site. 

Q. And what is it worth, in your opinion, as is, for in¬ 
dividual residence lots? A. Between twenty-five and thirty 
thousand. 

Q. As is? A. As is. 

Q. To which would have to be added the cost of grading? 
A. Yes, sir. 

Q. You have had no experience in that, have you? A. 
No personal experience; no, sir. 

Q. Is this plat which I show you, Plaintiff’s Exhibit No. 
2, a practical subdivision of the parcel? A. Yes, sir; I 
think it’s a fairly practical subdivision. 

Q. It might be a little more flexible by making the lots 
a little smaller or a little larger, or something of that sort? 
A. That is a possibility, yes, sir. 

Q. Squeeze maybe one or two more lots out of it; is that 
right? A. I doubt if you could squeeze any more out of it 
due to the topography of the land. You might get one or 
two. 

Q. If, in your opinion, the grading was done necessary to 
utilize such a plan, would the costs be run up not only by 
the grading hut by providing means to take care of the 
heavy drainage? A. Yes, sir; I think it would be 

208 quite a considerable cost to take care of that. 

Q. Would there be much expenditure necessary, in 
your opinion, due to retaining walls and things of that sort? 
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A. I think you would have to have quite a number of re¬ 
taining walls. 

Q. All of which would increase the cost of the ground? 
A. Well, it would increase the cost of the ground or the-- 

Q. I mean the cost to the owner. A. The cost to t.hjc 
owner of the total; of the house to be built on there. 

Q. What effect would the increased cost to the owneir 
have on the price of building that would have to be built on 
there to get his money out? A. Well, it would add to the 
total cost of the construction. If he tried to sell houses to 
build on there at a profit, he would of course have to take 
that into consideration. 

j 

Q. Well, what I am trying to drive at, Mr. McKeever, is 
this: Would you build as expensive a house on a cheap lot 
as you would on a high priced lot? Wouldn’t you have to 
build a more expensive house on a high priced lot to get 
out? A. Generally, yes, sir; that’s true. 

Q. There is more or less of a ratio; isn’t there? A. 
That’s right; yes, sir. 

Q. Now, considering what that lot would cost, with the 
grading and walls and all that sort of thing, could you build 
a house on there that would sell in competition with tint* 
houses in the immediate vicinity? A. You could, yes, but 
T don’t think that it would be a practical thing to doi 
209 Q. Why ? A. Because your ground costs are too 
high; your ground costs, your grading, and your 
other factors there, and taking care of the topography of 
your ground would run your costs up too high. 

Q. You have been out through this neighborhood? Ai 
Yes. 

Q. You have seen the house there at Seventeenth and 
Shepherd, haven’t you, that little one on the corner? Ai 
Yes. 

Q. And the one next to that, and then the one, not the 
doctor’s house on the corner of Sixteenth and Shepherdj 
but the one opposite that, next to those lots? A. Yes, I 
have seen them. i 
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Q. Those are about the type of house that would have 
to be built out there? A. I think so. I think the standard 
has been pretty well set in that neighborhood. 

Q. What do those houses sell for, approximately? A. 
Oh, I believe the- 

Q. (Interposing) That is, house and ground. A. Gen¬ 
eral knowledge out there, would run- 

Q. (Interposing) Just along about those three. A. 
Those three? 

Q. Right there. A. Oh, I would get twelve or fifteen 
thousand dollars. 

Q. Well, say up to as high as eighteen thousand? A. 
That would be the top on it. 

210 Q. Do you know, Mr. McKeever, considering the 
cost of that ground, that you could build a house 
that would face, for instance, on Sixteenth Street with its 
traffic, or on Shepherd Street, at that cost of ground, build 
a house that would sell for around $1S,000, and still come 
out? A. Not in a competitive market, no, sir. 

Q. Now, Mr. McKeever, are you familiar with the area 
around Connecticut A v enue, Albemarle Street, around the 
forty-five, forty-six, forty-seven, forty-eight hundred 
block, Connecticut Avenue? A. Yes, sir. 

Q. It is an apartment house area, isn’t it? A. On Con¬ 
necticut Avenue, yes, sir. 

Q. On Connecticut Avenue. How close to those apart¬ 
ments coming east of Connecticut Avenue line—is that a 
residential area east of the apartment houses? A. Yes, 
sir, very high-class residential area. 

Q. Would you mind indicating to the Court some of the 
streets, the cross streets, on which these residences might 
be found ? A. Well, there is Chesapeake, Davenport, Elli- 
cott Streets, all three right in there. 

Q. And approximately what range of price market on 
those houses? A. At this particular two or three blocks 
east of Connecticut Avenue those houses range all the way 
from $15,000 up to $75,000. 
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Q. So that the proximity of those apartments on Con¬ 
necticut Avenue with this traffic, and so forth, has or 

211 has not, in your opinion, had an effect on the develop¬ 
ment of the residential section to the east of it? A. 

I don’t think it’s had anv effect on the values east of it. 

Q. Yes. Do you think that the erection of an apartment 
building on parcel 70/100 would have any effect on laiid 
values of the property in the Crestwood area? A. No, sir, 
I do not think it would. 

Mr. Ottenberg. Your witness, Mr. West. 

Cross-Examination 

By Mr. West: 

Q. Mr. McKeever, do I understand you to say that thgt 
property is as good for single family residence which is 
next to an apartment house as that which is next to other 
property zoned single family residence? A. No, I didn’t 
say that. 

Q. No. I misunderstood you. 

Mr. Ottenberg. ITe didn’t say “next.” This property 
in (’restwood isn’t next to this lot either. 

By Mr. West: 

Q. Well, doesn’t the existence of an apartment in a close 
vicinity of residential property affect the value of that 
residential property? A. Not necessarily, no, sir. 

Q. Now, you were testifying as to Connecticut Avenue ? 
A. Yes, sir. 

i 

Q. And which, as I understand, is strip zoning there for 
apartment house along Connecticut Avenue? A. 

212 That’s true. 

Q. And you testified the property adjacent to that 
strip zoning was not damaged by the apartment house zon¬ 
ing; is that correct? A. You mean abutting it? 

0. Or in close vicinity, in the neighborhood, near vicinity. 
Mr. Ottenberg. What do you mean by “in close vicinity’;’? 
Half a block or a block? I 
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Mr. AVest. Within a block. 

The Witness. I don’t think it’s affected it very definitely 
out there. There have been a great many fine homes built 
there since the apartments were built. 

213 Mr. Ottenberg. We rest. 

214 Evidence on Behalf of Defendants 

Mr. West. May it please your Honor, all I wish to do is 
to put in evidence the- 

The Court (interposing). Well, suppose you do that. 

Will vou have anv witnesses? 

• • 

Mr. AVest. No witnesses. 

Mr. AVest. A\ 7 e rest. 

260 Filed Jan 31 1945 

Statement of Points on Appeal, in Accordance with 

Rule 75 (d) 

The appellants says that the court erred in the following 
matters:— 

1. In entering the decree of April 7, 1943. 

2. In vacating, setting aside and holding for naught the 
order of the Zoning Commission made on November 7, 
1941, changing the zoning of parcel 70/100. 

3. In entering the injunction, enjoining the Zoning Com¬ 
mission from enforcing and carrying into force and effect 
the order of November 7, 1941 changing the zoning of said 
parcel 70/100. 

4. In directing the Zoning Commission to restore to said 
parcel 70/100 the zoning existing prior to November 7, 
1941. 

5. In holding that the rezoning bears no substantial re¬ 
lation to the health, safety, morals, convenience, order, 
prosperity, or general welfare of the community. 
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6. In holding- that the action of the Zoning Commission 
was unreasonable, arbitrary, capricious and void and shojild 
be vacated, set aside and held for naught. 

7. In undertaking to review the facts upon which the Zon¬ 

ing Commission had acted and upon which its find* 
—(J1 ings were final. The appellants contend that the 

Zoning Commission under the law was the adminis¬ 
trative body to which was committed the obligation of de¬ 
termining zoning and that the court should not review jthe 
facts upon which they had reached a conclusion. 

8. In not holding that the administrative remedy was 
complete and that the court in this proceeding had not 
power to review it. 

9. In not holding that the statutory remedy under the 
Zoning law was a complete and only remedy available; to 
tlie plaintiff and that there was no remedy in this proceed¬ 
ing open to the plaintiff. 

10. In not dismissing the plaintiff’s complaint upon the 
ground that he had no remedy in this proceeding. 

11. In not dismissing the plaintiff’s complaint on the 
ground that the testimony showed that there was no arbi¬ 
trary or capricious action on the part of the Zoning Com¬ 
mission but that its zoning was just and proper. 

H. WINSHIP WHEATLEY. I 

« • • • # * * w *i« 

264 Filed Apr 30 1945 

Ausirrr of Harry Poretsky to Intervening Petition, 
of Julius H. Wolpe , et al . 

1. This defendant denies that this Court has jurisdiction 
as alleged in said intervening petition. 

2. Answering paragraph 3, this defendant says that 
while some of the interveners were petitioners before the 
Zoning Commission of the District of Columbia, all of 
those who did so petition are not intervening petitioners 
herein and many who signed said petition before tlu* 
Zoning Commission are not intervening petitioners herein. 


i 
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3. This defendant is without knowledge or information 
sufficient to form a belief as to the averment of paragraph 

4 relative to the ownership of lot 809 in Square 2633. He 
denies that said lot “will face the back or side of the apart¬ 
ment proposed to be built” on Parcel 70/100 as alleged in 
paragraph 4 of said intervening petition. 

4. This defendant is without knowledge or information 
sufficient to form a belief as to the averments of paragraphs 

5 to 16, both inclusive, of said intervening petition, except 
that this defendant is advised that intervening petitioner 
Morris Silver (paragraph 11) is dead. 

5. This defendant denies the allegations of paragraphs 

19 to 22, both inclusive, of said intervening petition. 
265 6. This defendant is without knowledge or infor¬ 

mation sufficient to form a belief as to the averments 
of paragraphs 23 to 29, both inclusive, of said intervening 
petition, but avers that Parcel 70/100 is not included in 
anv subdivision and is not affected therebv, if anv such 
covenants exist. 

7. This defendant is without knowledge or information 
sufficient to form a belief as to the averments of paragraph 
30, except that said intervening petitioner John P. Labo- 
fish, who is a member of the bar of the District Court of 
the United States for the District of Columbia, was in tin* 
court room during the trial of the main case herein, and 
made no suggestions to the Trial Justice or to counsel for 
any of the parties that he or any of the present intervening 
petitioners desired to be heard. 

8. This defendant denies the averments of paragraph 31 
of said intervening petition. 

9. This defendant is without knowledge or information 
sufficient to form a belief as to the averments of paragraph 
32, except that the Zoning Commission, in the realization 
that by its 3 to 2 vote attempting to change the then exist¬ 
ing zoning of Parcel 70/100, it had acted in violation of 
law, adopted the decision of the Court in the main action 
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corrected its records accordingly, and thereby made the 
decision of the Court its decision. The intervening peti¬ 
tioners are therefore improperly seeking to reverse ’the 
action of the Zoning Commission. 

10. This defendant admits the allegations of paragraph 
33 and says that the intervening petitioners were not 
parties to the cause and therefore not entitled to a copy 
of the stenographic record and in their motion did not ask 
the Court for a ruling on this subject. 

11. This defendant denies the averments of paragraph 
34. 

I 

Wherefore, this defendant prays that said intervening 
petition be dismissed. 

(s) HARRY PORETSKY. j 

LOUIS OTTENBERG, | 

EDWIN SHELTON, 

Attorneys for Harry Poretsky. 
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Filed May 1 1945 


Separate Answer and Motion to Strike of Arthur W. 

Machen, Trustee, and Thomas Machen , Intervenors: 

i 

These intervenors, for answer to so much and such parts 
of the intervening petition of Julius H. Wolpe, et al., as 
they are advised it is material for them to make answer 
unto, answering, say: 

1. They deny that this Court has jurisdiction as alleged 
in said intervening petition. 

3. They are without knowledge or information sufficient 
to form a belief as to whether all of the intervening peti¬ 
tioners are property owners, but are advised and believe 
and therefore aver that the allegations that they are such 
property owmcrs near and in the vicinity of the proposed 
apartment house to be erected upon Parcel 70/100 is a 
conclusion depending for its accuracy upon the facts and 
circumstances of the particular case and as applied to the 
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present case the said conclusion is incorrect, even if the 
ownerships be correctly set out in Exhibit B to the said 
petition. They further say that, while some of the inter- 
venors were petitioners before the Zoning Commission, 
many of them were not. 

4. They are without knowledge or information sufficient 
to form a belief as to the averment of paragraph 4 relative 
to the ownership of Lot 809 in Square 2635, and they 
268 deny that said lot “will face the back or side of the 
apartment house proposed to be built” on Parcel 
70/100, as alleged in paragraph 4 of the intervening peti¬ 
tion. 

5-16. They are without knowledge or information suffi¬ 
cient to form a belief as to the averments of paragraphs 5 
to 16, both inclusive, of the intervening petition, except 
that they are informed and believe and therefore aver that 
the intervening petitioner, Morris Silver, is dead, and 
except they say that at the time of the making of the pur¬ 
chase and sale contract between them and the plaintiff 
Harry Porctsky the said Morris Silver had submitted a 
written offer to them for the purchase of said Parcel 70/100 
for the erection of an apartment house thereon, accom¬ 
panied by a deposit of $5000., which offer was still open 
at the time of the making of the contract of sale to the 
plaintiff. 

17-1S. They are without knowledge or information suffi¬ 
cient to form a belief as to the accuracy of Exhibits A and 
B, or either of them, referred to in paragraphs 17 and 18 
of the intervening petition. 

19. These Respondents deny each and all of the allega¬ 
tions of paragraph 19 of the petition and assert moreover 

that thev are all irrelevant inasmuch as thcv relate to an 
• • 

apartment house ‘many stories high’, whereas the zoning 
contended for by these Respondents would not permit an 
apartment house many stories in height, but would allow 
an apartment house or apartment houses of not more than 
60 feet, or a maximum of only five stories in height. 
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20-22. They deny the allegations of paragraphs 20 to 22, 
both inclusive. 

23-29. In paragraph 23 the words “and Thomas Macfien, 
intervenors herein, w T as” in the second line of page 62 of 
the' printed appendix should be stricken as they make 
unintelligible the sentence in which they occur. With 
respect to paragraphs 23 to 29, both inclusive, which 
269 deal with the matter of supposed covenants, they 
say that that matter is entirely irrelevant, and they 
accordingly move the Court to strike said paragraphs from 
the intervening petition, since the existence or nonexistence 
of such covenants has no bearing upon the public interest 
which is the only matter involved in zoning. 

Without waiving the said motion to strike, however, they 
say that Lot 13 in Square 2635, mentioned in paragraph 23, 
does not face Parcel 70/100, but has a frontage on 16th 
Street and its South line is 67.3 feet north of the inter¬ 
secting Shepherd Street; they deny that they ever sold or 
conveyed any part of Lot 12 in Square 2635 to Leo Brison 
Norris and Marion H. Norris, as mentioned in paragraph 
24, or any other person or persons prior to the institution 
of this action and say that they conveyed the same, with 
other property, to one Julius Rosen, on December 30, 1944, 
by deed containing the same covenant as in the Pincpck 
and Stone and Shockey deeds mentioned in paragraph; 27 
of the intervening petition; and the actual conveyance! to 
Norris by the deed recited in paragraph 24 "was by meites 
and bounds and located in Square 2636, nearly tw T o full 
blocks North of Parcel 70/100; the conveyance to Mohjer, 
mentioned in paragraph 25, was of property on the south 
side of Taylor Street and one full block north of Parcel 
70/100. 

Further answering paragraphs 23 to 29, inclusive, and 
without waiving the motion to strike aforesaid, they sav 
that it is not true as set out in paragraph 27 that they 
changed their ideas in 1940, or at any time, with respect; to 
Parcel 70/100, and they deny the inference of said para- 


i 
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graph that Parcel 70/100 is part of a subdivision. They, 
accordingly, say that, covenants in deeds respecting other 
properties owned by them do not affect in any way said 
Parcel 70/100. They and their predecessors in title have 
for many years designed said parcel as a site for an apart¬ 
ment house or houses, ever since at least the year 
270 1920. They have not and never have had any uni¬ 

form plan as to the covenants contained in the 
various deeds to properties owned by them which cover a 
large area running a considerable distance from the said 
Parcel 70/100, but the covenants differed in each deed, 
some deeds restricting the grantees to residential uses 
only during a limited period of time while others contained 
no such provision and permitted the erection of churches, 
stores, etc. They would include herein the language of 
each of their various deeds so far as the matter of cove¬ 
nants is concerned, but for the fact that by so doing they 
would unreasonably protract the length of this answer, 
which covenants are matters of public record open to the 
intervenors. 

With respect to the request of paragraph 29 that they be 
required to disclose all the deeds in which the covenant has 
been inserted requiring the purchasers to agree not to ask 
any change in the zoning of Parcel 70/100, they say that 
they have only made two conveyances of land on the north 
side of Shepherd Street between 16th and 17th Streets, 
and that they still own all of the other land on the north 
side of Shepherd Street between 16th and 17th Streets, 
that the two sales mentioned are those described in para¬ 
graph 27 of the intervening petition, and the reason for 
non-inclusion of such a covenant in deeds to other proper¬ 
ties, which do not front on Shepherd Street, was that in 
every case the property was so remote from said Parcel 
70/100 that they could not imagine the possibility of the 
grantees in such deeds having any interest or standing to 
object to apartment houses on Parcel 70/100. However, 
they did include such a covenant in the deed to Rosen, 
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above mentioned, though the land conveyed thereby does 
not face Parcel 70/100, but this deed was not made until • 
December 30, 1944, and such covenant was included therein 
only because of the present contentions of the intervenors. 

They specifically deny the statement of paragraph 
271 29 that many of the deeds to properties in Square 

2635, which is the square immediately north of 
Parcel 70/100, contained a provision precluding an apart¬ 
ment house on the property conveyed, and say on the 
contrary that in only two deeds of property in said square 
was any such covenant inserted, namely, the deeds to 
Quigley, set out in paragraph 23, and the deed to Mohler, 
set out in paragraph 25, but the insertion thereof hadj no 
relation to Parcel 70/100, since both of these properties, 
as already pointed out, are so located as that the owpers 
thereof could have no interest in the question of whether 
or not an apartment house is erected on Parcel 70/100. 

They deny each and all and every of the other averments 
contained in paragraphs 23 to 29, inclusive, of the inter¬ 
vening petition. 

30. They are without knowledge or information sufficient 
to form a belief as to the averments of paragraph 30, ex¬ 
cept they say that the intervening petitioner, John i P. 
Labofisli, who is a member of the Bar of this honorable 
Court, was in the court room during the trial and made no 
suggestion to the trial justice or to counsel for any of the 
parties that he or any of the intervening petitioners de¬ 
sired to be heard, and with respect to the inference con¬ 
tained in paragraph 30 that the case w T as only on trial for 
one day, they say that the trial started on March 29, 1943, 
the opinion of the Court was not filed until April 2, 1943, 
and findings of fact and conclusions of law were not filed 
and the final judgment w*as not entered until April 7, 1943, 
which interval between March 29th and April 7, 1943, 
afforded ample time for such communication, if any, as he 
or the intervening petitioners desired to have with either 
Court or counsel. 
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31. They deny the averments of paragraph 31. 

. 32. They are without knowledge or information sufficient 

to form a belief as to the averments of paragraph 32, 
except that the Zoning Commission, in the realiza- 
272 tio-n that by its three to two vote, attempting to 
change the then existing zoning of Parcel 70/100, it 
had acted in violation of law, adopted the judgment of the 
Court, corrected its records accordingly, and thereby made 
that judgment its decision. The intervening petitioners 
are therefore improperly seeking to reverse the action of 
the Zoning Commission. 

33. They are willing to admit on information and belief 
for the purposes of this case the averments of paragraph 
33, but they say, as the intervening petitioners were not 
parties to the action, they were not entitled to a copy of 
the stenographic record and they did not apply to the trial 
court for a ruling upon the question posed by paragraph 33. 

34. They deny the averments of paragraph 34. 

WHEREFORE, they pray that the intervening petition 

be dismissed and demand judgment dismissing the same. 

W. C. SULLIVAN, 

Attorney for Arthur W. Machen, 

Trustee, and Thomas Machen. 

Intervenors. 

613 15th Street, N. W., 
Washington 5, D. C. 

#•••*••••• 
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273 Filed Mar 30, 1945 

United States Court of Appeals for the 
District of Columbia 

No. 8952 January Term, 1945 

Civil Action No. 14,604 j 

Julius H. Wolpe, et al., Appellants, 

vs. j 

Harry Poretsky, et al., Appellees. 

Order 

On consideration of appellee’s motion to extend time to 
file answer to intervening petition in this case, It is 

Ordered by the Court that the time to file said answer in 
the District Court be, and it is hereby, extended to and in¬ 
cluding May 1, 1945, and that a copy of the answer be cer¬ 
tified and transmitted to this Court as a supplemental rec¬ 
ord in this case. 

Per curiam. 

Dated March 29, 1945. 
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IN THE 


United States Court of Appeals 


District of Columbia. 


No. 8952. 


JULIUS II. WOLPE, ET AL., Appellants, 

v. 

HARRY PORETSKY, ET AL, Appellees. 


BRIEF OF APPELLEES HARRY PORETSKY AND 
ARTHUR W. MACHEN, TRUSTEE, ET AL. 


COUNTER-STATEMENT OF THE CASE. 

i 

This cause involves the re-zoning of a tract of land how 
taxed as Parcel 70/100. 

From the inception of zoning in the District of Oolumjbia 
in 1920 until November 7, 1941, some or all of this Parcel 
was zoned for apartment purposes. The chronological zon¬ 
ing history of this Parcel is recited in the Stipulation (App. 
35, 3G) and in the Findings of Fact II (App. 47, 48). 

This Parcel contains approximately 2.07 acres and con¬ 
stitutes a city block. It is set off from the surrounding 
property by streets on three sides and abuts Rock Cheek 
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Parkway on the south side. It lies between 16th Street on 
the East and Piney Branch Road (17th Street extended) on 
the West, and Shepherd Street on the North. The unusual 
topographical character of the Parcel shewing its practic¬ 
able utilization as an apartment site and its impracticability 
for use for detached single-dwelling residences, appears in 
Findings of Fact IX (App. 53-54), (see also App. 103-107). 
On the Comprehensive Plan of the Zoning Commission as 
originally established pursuant to the Act of March 1, 1020. 
and never changed, the center of Shepherd Street from 17th 
Street on the West to 14th Street on the East was shown to 
_Jie-4ht* dividing line between a multi-dwelling area to the 
South and a single-dwelling area to the North. Parcel 
70 100 lies South of this original dividing line and is en¬ 
tirely within the multi-dwelling area. Without attempting 
a comprehensive change of this zoning plan, the Zoning 
Commission on November 7, 1041, singled out this Parcel 
for re-zoning from an apartment use to detached single- 
family dwelling use (App. 48). It has never re-zoned a 
small triangular tract on 16th Street diagonally across from 
this Parcel, also zoned for apartment house use, and on 
which it is practicable to erect an apartment building (App. 
48), Plaintiff’s Exhibit No. 1, (App. 125, US, 119, 124); 
neither has it ever changed the zoning of the properties 
South of Shepherd Street and West of 14th Street, all a 
part of the same Comprehensive Zoning Plan. 

In 1933, after a public hearing, the Zoning Commission 
zoned the entire Parcel 70/100 Residential 60' “A*’ area, 
which permitted the erection of an apartment building five 
stories or 60' in height with approximately only 4 () r /< ground 
coverage (App. 47). This zoning followed the Comprehen¬ 
sive Plan and was not changed until November 7, 1941. 

The development of an area known as “Crestwood” was 
started after 1938. It lies West and Northwest of Parcel 
70 100. Most of the Appellants reside in that area. The 
real (‘state operators who owned and developed “Crest- 
wood” informed most of the purchasers of property in that 
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area that Parcel 70/100 was zoned so as to permit the erec¬ 
tion of an apartment building (App. 21-23). The records 
of the Zoning: Commission were, at all times, open and avail¬ 
able to tiie public, and the residents of (’restwood knew,.or 
should have known, the existing zoning of Parcel 70/}00 
(App. 52). _ ; 

The District of Columbia steadily increased tiie assess¬ 
ment of tliis Parcel from the rate of $15,000.00 per acre in 
1021 to $2S,000.00 per acre since 1930, and these substanti¬ 
ally higher assessments were primarily based on the zoning 
oi‘ this !'arcel as an apartment site. Taxes were paid bn 
such assessments, but when it was sought to utilize the Par¬ 
cel for an apartment site, tiie Zoning Commission denied 
such use by a change of zoning. Stipulation (App. 36-37j), 
Findings of Fact III (App. 48-4-9). j 

Before executing his contract of purchase for this Parc|el 
for the sum of $77,500.00, Appellee Poretsky made an ex¬ 
tensive examination of tlie public records of the Zonihg 
Commission, studied the zoning history of the Pared and 
informed officials in the office of the Zoning Commission ahd 
also officials in the Government of the District of 
Columbia, that lie intended to acquire this Parcel and build 
an apartment building thereon. The extensive inquiry and 
investigation of said Appellee Poretsky is summarized in 
the Findings of Fact V and VI (App. 49-52). No action 

was taken bv anvone until after Poretskv had contracted 
• * * 

to buy the property, had expended over $25,000 and had 
filed his plans for approval. Then the zoning was change^!. 

On November 7,1941, on the petition of some, hut not all, 
of the Appellants, the Zoning Commission took away the 
apartment use of this Parcel and re-zoned it so as to permit 
only detached single-family residences, except for a strip 
100' deep along its 16th Street frontage, where it authorized 
the erection of detached residences live stories or 60' in 
height (App. 94, 112). 

The present action was instituted by Appellee Poretsky 
against the Zoning Commission for a mandatory injunction 
requiring the Zoning Commission to restore to the Parcel 
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the apartment zoning enjoyed by it prior to November 7, 
1941. After a full trial in open Court and a personal in¬ 
spection of the property and the neighborhood by the Trial 
Justice (App. 102, 112) the Court found, among other 
things, that to develop the Parcel for detached single- 
family dwellings would present almost an insurmountable 
problem of engineering, surface water drainage, retaining 
walls, grading, etc.; that the value of the property as re¬ 
zoned would be less than one-half of its value as an apart¬ 
ment building site; that the erection of an apartment build¬ 
ing upon the property would not impair the health, safety 
morals, convenience, order, prosperity or general welfare 
of the surrounding area or the District of Columbia; and 
that the action of the Zoning Commission in re-zoning said 
Parcel was unreasonable, arbitrary, capricious and void and 
should be vacated and set aside. Findings of Fact IX, X 
and XI (App. 53-55) {Neat ore v. Cambridge , 277 U. S. 183, 
48 S. Ct. 447, 72 L. ed. 842). 

On April 8, 1943, the Zoning Commission voted unani¬ 
mously to take no appeal from the decision of the Court 
and directed the correction of the official zoning plats to 
restore the zoning which had existed since 1933 (App. 75). 
The zoning of this Parcel for apartment house use was 
thereupon restored by the Zoning Commission. This resto¬ 
ration of zoning rendered the controversy moot. Thereafter 
Appellants sought to intervene to move for a new trial or, 
in the alternative, to appeal to this Court. That motion 
was filed after the time bad elapsed for a motion for a new 
trial, and one day before the Zoning Commission could have 
appealed if, by its action, it had not rendered the controv¬ 
ersy moot. Intervention by the Appellants was denied by 
the Trial Justice, but his order was reversed bv this Court 
and the cause remanded. These Appellees objected to the 
signing by the Trial Court of the proffered order on the 
mandate because by making the Interveners parties without 
a trial on the allegations of their Petition, these Appellees 
were deprived of their right to answer the intervening peti¬ 
tion, as well as their constitutional right to a trial of the 
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issues raised by the intervening petition and the answers 
(App. 79). Thereafter this Court ordered that the time to 
file the answers of these Appellees in the District Court be 
extended to May 1, 1945, and that a copy of the answers 
be certified and transmitted to this Court (App. 151). These 
Appellees filed separate answers to said intervening peti¬ 
tion (App. 143-150), but have not had a trial thereunder. 

SUMMARY OF ARGUMENT. 


1. The Findings of Fact were fully supported by compe¬ 
tent evidence and are controlling in this Court. The evi¬ 
dence and the Findings show clearly and definitely that the 
action of the Zoning Commission in rezoning Parcel 70/100 
on November 7,1941 was unreasonable, arbitrary and capri¬ 
cious and was an unwarranted invasion of the rights of the 
Appellees under the circumstances of this case. (Nectom v. 
Cambridge, 277 U. S. 183,188, 72 L. ed. 842, 844; F. R. C. P. 
Rule*52 (a)). 


2. The Appellee Poretsky filed his action for a mandatory 
injunction to reverse the action of the Zoning Commission 
which interfered with his rights without regard to public 
safety, morals or general welfare. He thereby raised ques¬ 
tions of fact for judicial scrutiny and decision. That action 
was based upon the established practice and procedure for 
correcting by court review the action of the Zoning Com¬ 
mission. (Dorsey v. (iottwals , 61 App. D. C. 41, 57 F. (3d) 
407.) 


3. The question of the completeness of the administrative 
remedy was not presented in the court below in the Answer 
of the Zoning Commission, the Motion of the Appellants for 
Leavo to Intervene nor in their Intervening Petition. It 
was raised for the first time in this appeal in the Points ion 
Appeal (App. 143). after the Order on the Mandate a|nd 
Notice of Appeal had been filed. The question should hot 
be considered in view of Rule 17 (i) of the General Rules 


of this Court. I 

4. The controversy originally involved in this action; is 
moot. After the Zoning Commission had had an opporjtu- 
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nity to consider the opinion of the Trial Court, its Findings 
of Fact and Judgment, the Commission voted unanimously 
not to appeal the decision of the Court, but promptly com¬ 
plied with and carried out the judgment of the Court (App. 
75). It made the decision of the Court its decision, and re¬ 
stored the apartment zoning. Then and there the contro¬ 
versy became moot. (Shaw v. Lane, 47 App. D. C. 170, 173, 
App. den. 254 U. S. 609, 65 L. ed. 436.) 

5. Although these Appellees by their separate answers 
have met every issue presented by the allegations of 
Appellants' Intervening Petition, they have not been af¬ 
forded a hearing upon those issues. 

6. The law and the equities of the case are with the Ap¬ 
pellees. Since the inception of zoning in 1920 the Zoning 
Commission has never changed its Comprehensive Plan of 
zoning affecting this Parcel. For twenty-one years (1920- 
1941) some or all of this Parcel could have been used for 
apartment purposes, and since 1933 all of it could have 
been so used under its zoning. The developers of “Crest- 
wood,” who still own a large part of that area, not only 
knew of the apartment zoning of the Parcel but informed 
most of the purchasers of homes in the Crcstwood area 
of that zoning. # * * The purchasers never made any effort 
to change the zoning until after the Appellee Poretsky un¬ 
dertook to utilize the property for the purpose for which 
it had been zoned and assessed for many years (App. 21-24). 
Poretsky, acting in good faith and relying upon the public 
records of the Zoning Commission and of the District of 
Columbia, had expended over $25,000 for deposits, plans, 
financing, engineering, etc., before the change in zoning in 
1941 (App. 51). That change in zoning from the apartment 
use to the detached single-family dwelling use depreciated 
the value of the land Forty to Fifty Thousand Dollars (App. 
131, 133, 138). On the other hand, the Appellants pur¬ 
chased their respective properties with knowledge or ready 
access to knowledge of the apartment zoning of this Parcel. 
Their properties are all separated from the Parcel by public 
streets or parks, or both, and many of them are one or more 
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blocks from the Parcel. This was not a case of a zoning 
commission exercising its lawful power to prevent an injuri¬ 
ous invasion of an area, but, on the contrary, was an arbi¬ 
trary, unreasonable and capricious attempt by a zoning com¬ 
mission to single out a particular parcel and forbid its !usc 
as an apartment site, for which it had been zoned for many 
years under the Commission’s own Comprehensive Zoriing 
Plan. Even though the rezoning of Parcel 70/100 in 1941 
prevented the erection of an apartment building five stofies 
in height on 16th Street it did permit the erection ofjde- 
taclied residences five stories in height on 16th Street. (App. 
<H.) ! 

7. Parcel 70/100 has always been free of covenants and 
was never included in the subdivision of any land subject to 
the so-called Machen covenants. None of the property in 
•‘Crestwood” came out of any of the Machen property. 
(App. 148.) 


ARGUMENT. 

1. Findings of Fact Controlling. 

This case was fully tried in the District Court and the 

i 

Trial Justice made a personal inspection of the property 
and neighborhood. The Findings of Fact made by the Jus¬ 
tice are fully supported by competent evidence and are 
therefore controlling in this Court. Lipski v. Burchf 63 
App. 104, 69 F. (2d) 842; Both v. Eisingar Mill and 
Luinbrr Co.. 63 App. 1). C. 128, 129, 70 F. (2d) 294; Gar City 
v. iJisfrirl of Columbia, 66 App. 1). ('., 256, 265, 86 F. (2d) 
207; Jfuicit v. TJawlry, 66 App. D. C., 266, 271; 86 F. (2d) 
217, cert. den. 299 U. S. 613, 81 L. ed. 452. They are entitjled 
to the same sanctity as a jury verdict and should not! be 
disturbed unless same are manifestly erroneous. No- stich 
error appears in this record. The evidence showed that the 
action of the Zoning Commission was unreasonable, arbi¬ 
trary and capricious and was an unwarranted invasion! of 
the rights of the Appellee Poretsky. For instance, the Zon¬ 
ing Commission in its decision of November, 1941, stated 
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that the Residential 60' “A” area classification of Parcel 
70/100 (permitting use of the Parcel for an apartment 
building) “is spot zoning, bearing no relation whatsoever 
to any comprehensive plan for this area” (App. 95); yet 
the records of the Zoning Commission show that in 1920 it 
established a Comprehensive Zoning Plan for this area 
using the center of Shepherd street as a line of demarcation 
between single-family dwellings to the north and multiple 
dwellings to the south, placing Parcel 70/100 squarely with¬ 
in the multiple dwelling area; and the records of the Zoning 
Commission also show that apartment zoning of this Par¬ 
cel had existed since 1933. When the Zoning Commission 
extended the Residential “A” restricted area zoning to 
considerable other property in the immediate vicinity to the 
north and west of said Parcel in 1924 and permitted in that 
Residential “A” restricted area the erection of detached 
and semi-detached single family dwellings, churches, and 
schools only, it permitted a strip of this Parcel along 16th 
Street, 100 feet in depth and extending south from Shep¬ 
herd Street along the entire frontage of said Parcel, to re¬ 
tain its apartment use classification. Pursuant to this Com¬ 
prehensive Plan of Zoning all of Parcel 70/100 was given 
its apartment zoning in 1933. When, therefore, the Zoning 
Commission singled out this Parcel for a change of zoning 
in 1941, it indulged in spot zoning without regard to its own 
Comprehensive Plan. It made no attempt to change the 
zoning of a triangular piece of ground at the intersection 
of the east side of 16th Street and Arkansas Avenue, diag¬ 
onally opposite this Parcel, nor did it attempt to change 
the multiple-dwelling character of the zoning immediately 
west of 14th Street and south of the center line of Shepherd 
Street, the zoning of all of which properties conformed to 
the Commission’s Comprehensive Zoning Plan. 

In its decision the Commission mentioned “the recent 
detached home construction in the section of 16th Street 
north of Pine Branch Parkway.” That could not have re¬ 
ferred to “Crestwood” as that section lies west of 18th 
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Street (App. 127). But the record shows that there are 
only two houses on the west side of 16th Street between 
Shepherd and Upshur Streets and only a gasoline filling' 
station between those streets on the east side of 16th Street. 
A row of semi-detached brick houses is on the east side of 
16th Street between Shepherd and Varnum Streets, built 
about 1926 or 1924 (R. 166-137). The evidence and j the 
Findings are replete with other instances demonstrating 
the capricious, unreasonable and arbitrary character ofjtlie 
action of the Zoning Commission. Since evidence supports 
the Findings, and the Findings are not arbitrary, the judg¬ 
ment based on these Findings should be sustained. (F< R. 
C. P. Rule 62 (a).) 


2. Suit for Injunction was the Proper Procedure. 

After the Commission changed the zoning of this Parcel 
in November, 1941, Poretsky filed his action for a mandatory 
injunction. In his complaint for injunctive and other;re¬ 
lief (App. 6-24). he raised questions of fact for the decision 
of the Court. That procedure has long been established in 
this jurisdiction and sanctiond by this Court. Bughef v. 
(lottwals . 61) App. 1). C 1 ., 640, 64 F. (2d) 451; Dorsey v. Gotf- 
walls . 61 App. D. C., 41, 57 F. (2d) 407; Garrity v. District 
of Columbia, 66 App. 1). C., 256, 262 and footnote, 86 F. (2d) 
207; Ilazcn v. Hawley, 66 App. D. C., 266, 272, 86 F. (2d) 
217, cert. den. 299 U. S. 613, 81 L. ed. 452. 

In the Dorsey ease, fhis Court after quoting from its opin¬ 
ion in the Bughercase savs: 


“AVe felt impelled in that case to send the cause back 
to the lower court for a hearing on the merits, and ;we 
see no escape from the same course here. In the case 
we refer to, we did not hold, nor do we hold here, that 
the action of the zoning commission interfered with the 
general rights of the landowner without regard to pub¬ 
lic safety, morals, or general welfare. All that we sgid 
in the Buglier Case, and all that we say now, is that 
this is a question of fact which ought to receive judicial 
scrutiny and decision when, as is the case here, it is 
raised by proper averments in the bill.” (Italics sup¬ 
plied.) 
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3. Administrative Remedy or Court Review. 


The Zoning' Commission acts under its police power. But 
this is not unlimited, and when the Commission transcends 
that power 10 the injury of a citizen, its action is subject to 
the review of the Courts. Xeefoiv v. Cambridge, 277 U. S. 
183, 1S8, 72 L. ed. 842, 844. Cf. Seattle Title Trust Co. v. 
Boberyc . 278 U. 8. 116, 121, 73 L. ed. 210, 213. 

Under the settled practice of this Court, questions not 
properly raised in the Court below will not be considered 
when presented for the first time in this Court. The ques¬ 
tion of the administrative remedy was not raised in the 
District Court in the Answer of the Zoning Commission, 
Appellants’ Motion for Leave to Intervene, or their Inter¬ 
vening Petition. On January 29, 1945, the order on the 
Mandate was filed in the Court below and on the same day 
the Notice of Appeal was also filed. On January 31, 1945, 
Appellants filed their statement of points on appeal and 
there for the first time raised the question of the adminis¬ 
trative remedy (App. 142-143). 

Furthermore, there is nothing in the zoning law in the 
District of Columbia (D. C. Code 1940, Title 5, Secs. 412 et 
seq.) indicating finality in the determinations of the Com¬ 
mission, but, as stated in the Dorsey case , the action of the 
Zoning Commission will receive judicial scrutiny and deci¬ 
sion where the action of the Commission interferes with 
the general rigids of a landowner without regard to public 


safety, morals or general welfare. 

Except in the (Jarrify and JJau ley cases (supra), none of 
the authorities cited by Appellants on this point have any 
similarity to the case at bar. They are under special statutes, 
and none are zoning cases except Zaleu v. Board of Public 
Works . 274 U. S. 325, 71 L. ed. 1074, and there the Court 
weighed the facts to determine whether the Board of Public 
Works and the citv council of Los Angeles had acted arbi- 
trarily and unreasonably. In the case at bar the Trial Court 
weighed the facts and determined that the Zoning Commis¬ 
sion had acted arbitrarily and unreasonably (App. 55). 
Court review was appropriate in each instance. 
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4. The Controversy is Moot. 

i 

By its unanimous action of April 8, 1943, the Zoning 
Commission made the decision of the Court its decision, and 
it restored the apartment zoning of Parcel 70/100 which 
had existed since 1933 (App. 7.3). That was the object: of 
the suit. With that object accomplished, no further con¬ 
troversy existed. In Commercial Cable Co. v. Burleson, 250 
U. S. 360, 63 L. ed. 1030, while the case was under advise¬ 
ment by the Supreme Court of the United States, that Court 
learned that the control of the Company’s property bad 
been returned to the corporation, and the Court held that 
the question had therefore become moot. In Alejandr'ino 
v. Quezon, 271 U. S. 528, 70 L. ed. 1.071, Alejandrino, a mem¬ 
ber of the Senate of the Philippines, was suspended for <j>ne 
year from January 1, 1924. He appealed to the courts, 
challenging the validity of the resolution of suspension. Bv 
the time the case reached the Supreme Court of the United 
States, the year of suspension had expired and the Senator 
was again exercising his functions as a member of the 
Senate. The Court said “It is, therefore, in this Court a 
moot question whether lawfully he could be suspended in 
the way in which he was.” 

In United States v. Alaska S. S. Co., 253 U. S. 113, 64iL. 
ed. 808, action was taken by numerous interstate carriers 
against the United States and the Interstate Commence 
Commission to set aside an order of the Commission re¬ 
quiring the carriers to use two certain modified bills of 
lading. A majority of a three-judge court held that the 
Commission had no authority to prescribe the terms of the 
carriers’ bills of lading. Pending an appeal to the Supreme 
Court, Congress, by legislation, amended previous Acts reg¬ 
ulating interstate commerce, the effect of which required 
changes in the bills of lading. The Court held that t!he 
necessary effect of this legislation was to make the cause 
a moot one and said “Where by an act of the parties, jor 
a subsequent law, the existing controversy has come to an 
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end, the case becomes moot and should be treated accord¬ 
ingly.” (Italics supplied) See also Cardoza v. Baird, 
30 App. D. C. 86. 

The Zoning Commission having;, by its own act, rendered 
the controversy moot, it could not appeal the decision of 
the District Court. Appellants had no greater right of 
appeal than did the Zoning Commission. 

5. Answers of Appellees to Intervening Petition. 

These Appellees objected in the District Court to the 
Order making Appellants parties to the action before these 
Appellees had had an opportunity to answer the Interven¬ 
ing Petition and had had a trial on the issues raised bv 
the Intervening Petition and Answers (App. 79). The An¬ 
swers were filed and controverted every material issue 
raised in the Intervening Petition (App. 143-150). But 
Appellees were denied a trial of those issues. 

6. Judgment of the Court was Just and Equitable. 

Mr. Poretsky was interested in purchasing Parcel 
70/100 only as an apartment site. As a prudent builder 
he examined the public records pertaining to this property, 
lie ascertained that all of it had been zoned in 1933 for 
use for a five story apartment building which could only 
cover approximately 40 c /< of the ground area of the city block 
comprising the Parcel, and that that zoning conformed to 
the Comprehensive Plan of Zoning which had been adopted 
by the Commission in 1920 and which had never been 
changed. A comparison of the assessment of this prop¬ 
erty with that of the surrounding area confirmed the fact 
that the District of Columbia regarded this property as 
an apartment site and therefore had assessed the land at 
a higher rate, and that for many years taxes had been paid 
on the property based on that higher assessment. He in¬ 
formed officials in the office of the Zoning Commission and 
in the Government of the District of Columbia that he pro- 
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posed to build an apartment building on this site, and was 
advised that the Parcel was unqualifiedly available for an 
apartment building. The extent of his investigation is sum¬ 
marized in Findings of Fact V and VI (App. 49-51). Being 
thus assured of the use of the property for the desired pur¬ 
pose, he had no hesitancy in deleting from his contract! of 
purchase a clause which would have permitted the can¬ 
cellation of the contract if a change of zoning occurred be¬ 
fore the date of settlement. He arranged for his financing, 
had his plans prepared, filed his plans in the Office of the 
Building Inspector, and made numerous expenditures in 
preparation for erecting an apartment building on this 
Parcel. 

And then he was confronted with a petition to rezone the 
property. Some of those who filed the petition with the 
Zoning Commission are the Appellants in this cause. !In 
the Garrity case (supra), the Court found that a change! of 
zoning would seriously affect the public health, public 
safety and public welfare; this Court sustained that find¬ 
ing because it found that the trial court had not acted arbi¬ 
trarily but had substantial evidence to sustain its finding, 
hi the Hawley case (supra), the trial court vacated the 
zoning which forbade the erection of an apartment house 
and directed a zoning confirming that use; this Court sus¬ 
tained that ruling of the trial court. In the instant case, 
the District Court has found as a fact that the erectionlof 
an apartment building upon this Parcel would not involve 
the health, safety, morals, convenience, order, prosperity 
or general welfare of the surrounding area or of the Dis¬ 
trict of Columbia (App. 55), and, as in the Hawley case, 
also found that “almost unsurmountable problems of en¬ 
gineering, surface water drainage, retaining walls, grading, 
etc., would be involved if this Parcel were developed for 
detached single-family dwellings, but not if the property 
were used as an apartment house site” (App. 53, 54). 

The Court also found that the value of the property ;as 
rezoned is less than half of its value as an apartment build- 
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ing site, and the evidence of experienced real estate brokers 
fixed that loss at between forty and fifty thousand dollars, 
exclusive of the cost involved in the grading of the prop¬ 
erty, etc. (App. 54, 131, 133, 138). 

The Intervening Petition does not allege that before any 
of the Appellants purchased his property he made any in¬ 
dependent investigation as to the zoning of this Parcel. 
The two nearest properties to Parcel 70/100 owned by any 
of the Appellants are those of Mrs. Xotarangelo and John 
P. Labofish. The Xotarangelo property, an unimproved 
lot, fronts on Shepherd Street, and on its 17th Street side 
is separated from said Parcel by both 17tli Street and a 
public park. The Labofish property fronts 17th Street and 
is separated from the Parcel by 17ii Street and by Shepherd 
Street. About the time Appellant Labofish purchased the 
lot on which he built his home, he was informed that an 
apartment building would be erected on the Parcel (App. 
123). 

Appellants’ maps (which are no part of the record in 
this case but were injected into the cause by inclusion in a 
brief on a prior hearing of this case in this Court) support 
the Findings of the District Court, insofar as those maps 
are accurate. But the series of maps conspicuously omits 
those covering the zoning for the periods from 1920 to 1924 
and from 1933 to 1941. 


CONCLUSION. 

Here, then, we have the Zoning Commission and the Dis¬ 
trict of Columbia leading a prospective purchaser of this 
Parcel to believe that the property was unqualifiedly avail¬ 
able for an apartment building. Acting in good faith and 
in reliance upon public records of the Zoning Commission 
and of the District of Columbia, the property is purchased 
for that purpose by one who expends in excess of $25,000.00 
in connection with the purchase and for development of 
the site. And then because of a fancied injury to property 
far beyond even a “metaphorical shadow” of a five story 
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apartment building set in its own spacious surroundings 
and separated from all nearby property by public streets, 
the Zoning Commission arbitrarily effects a spot zoning in 
violation and derogation of its own Comprehensive Zoning 
Plan for that area. A farcical aspect of this rezoning is 
that the Zoning Commission denied the use of the property 
for a five-story apartment building which could only cover 
forty per cent of the whole Parcel, and yet authorized the 
erection of five-story detached residences fronting on lbth 
Street. The District Court properly inquired into the facts 

and found that the Commission had acted unreasonable 

. * 

and arbitrarily. Then the Commission agreed that the 
Court was right and adopted the Court’s decision as its 
own, making the controversy moot. 

The judgment of the Court was amply supported by com¬ 
petent evidence, the controversy is moot, the decision was 
just, and should be affirmed. 

Respectfully submitted. 


Louis Ottenberg, 

Kinvix Shelton, 

Investment Building, 

Washington, D. C., 

Attorneys for Appellee Poretshy. 

William C. Sullivan, 

National Metropolitan Bank Building, 
Washington, T). C., 

Attorney for Appellees Machen. 
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IN THE 


United States Court of Appeals 

District of Columbia. 


i 

No. 8952. 


JULIUS H. WOLPE, ET AL., Appellants, 

v. 

HARRY PORETSKY, ET AL., Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


APPELLANTS’ REPLY BRIEF TO APPELLEES’ BRIEF. 


Reply to Counter-Statement of the Case. 

As to the appellees’ Counterstatement of the Case, start¬ 
ing on page 1, the appellants believe that it would be burdeii- 
some to the Court and unnecessary to meet individually the 
various statements of appellees, but believe it advisable to 
call attention to some of the misconceptions contained in tlib 
counterstatement. 
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For instance, referring to page 2, there is no question 
that this site would bring a greater monetary return to 
Poretsky as an apartment site than as a site for private 
dwellings. That would be true of any tract in the Crest- 
wood area, because the surrounding park lands, the removal 
from other apartment buildings, and the location of an 
apartment house in a strictly residential area would make 
the land more valuable for business use. But that has no 
relation to the true issue in the case, which is, whether it is 
better zoning to have an apartment house on parcel 70/100 
or to restrict it to private homes, and this is a matter of 
public concern. It also leaves out of consideration the fact 
that Poretsky’s gain is at the expense of the owners of 
private homes. 

On the same page, appellees misconstrue the purpose of 
the Zoning Commission when it zoned the area A Restricted, 
and there was patent error when the trial judge found that 
parcel 70/100 had been “singled out” for rezoning. To say 
that this property was “singled out” would be equivalent 
to saying that a surgeon “singles out” a cancerous growth 
for removal without otherwise mutilating a body. The 
public interest is as much affected by a monstrosity that 
will soon expand to the annihilation and absorption of an 
otherwise Restricted and Residential area, as the surgeon 
is interested in protecting the general well-being and preser¬ 
vation of the whole of a bodv which can onlv be maintained 
by the removal of a likely cause for future loss. 

The true nature of the change is shown on Maps II and 
III (Reply Brief of Appellants, Case No. 8546 in this 
Court). 

As to the unchanged zoning of the properties south of 
Shepherd Street and west of 14th street, all these lands are 
either built up or are in the park system, with the sole 
exception of the tiny triangular parcel at 16th and Arkansas 
Avenue, an irregular piece of ground, containing some 1000 
square feet, which would be only slightly more than 30 x 33 
if rectangular, which could hardly furnish an adequate site 
and yard for an apartment house. 
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Even if the court believes that the real estate operators 
informed most of the purchasers in the area that parcel 
70/100 was zoned to permit an apartment house (App. 121- 
23), that fact still does not increase the validity of appellees’ 
claim. This is not an estoppel case. This is a zoning case, 
in which the public has an interest superior to Poretsky’s 
interest. The action taken by the Zoning Commission; on 
November 7, 1941, reflects the public interests as it affects 
the property in controversy (See Map II supra). 

Coming to page 3, there is no basis for the claim that 
the assessment on parcel 70/100 was increased because the 
property was zoned for apartment house use. Using ap¬ 
pellees’ own Exhibit II, App. 19-20, it will be noted that 
the increase to $28,000 an acre was made effective for 'the 
tax year 1929-30, at which time the major part of the parcel 
was zoned A Restricted. The zoning was not changed to A 
60' until 1933 (App. 4), and no increase was made after 
1929-30. Furthermore appellees offer no comparisons be¬ 
tween the assessment of parcel 70/100 and the assessment 
of other properties further up 16th street zoned A Re¬ 
stricted. 

Perhaps Poretsky did make the examination he says he 
made. However, Poretsky knew he was taking a chariot in 
his purchase of the property respecting the zoning. |He 
attempted to cover the zoning point by a provision in ;the 
sales contract (Plaintiff’s Exhibit 1, App. 13-14-15, App. 
26). However, this provision was no embodied in the!ac¬ 
cepted contract but was stricken out (App. 26). 

Passing on to page 4, appellees’ conception of a full tjrial 
in open court is different from that of appellants. Ap¬ 
pellants were not represented and their viewpoint was not. 
presented to the court. The evidence upon which the Zoning 
Commission based its action was not exhibited to the trial 
court, so the trial court had no opportunity to apply |the 
familiar rule that where an administrative body acts! on 
substantial evidence, the court will not interfere with! its 
conclusion. With the absence of those affected, it is |not 
surprizing that the court erred. 
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The Zoning Commission did vote unanimously to take no 
appeal. Small wonder, with the record that was made. 
But that did not render the controversy moot. This Court 
in case No. S546 has held that it is not moot. Appellees’ 
argument here has the same validity as Hitler’s after the 
capture of Poland, when he maintained that there was noth¬ 
ing for anybody to fight about, because the capture of 
Poland was a fait accompli. 

The record explains the appellants’ delay in getting into 
7 the District Court. They were trying to induce the corpora¬ 
tion counsel to act. The Court can readily grasp the reasons 
he did not want to act. When it became clear that he 
would not act, the appellants acted, and filed their petition 
to intervene. (App. 64.) 

Reply to Summary of Argument. 

Replying to appellees’ Summary of Argument beginning- 
on page 5: 

1. An examination of the proceedings below show that 
the trial court was in error in substituting its judgment for 
that of the Zoning Commission. 

2-3. These matters are sufficiently covered in appellants’ 
brief, pages 18 to 23. 

4. The controversy is not moot, as will be amplified later, 
and as has already been held by this court in Case Xo. 8546. 
The case of Shaw v. Lane, cited by the appellees, has no 
application here, as a reading of the opinion will show. The 
controversy now before this court is based on the inter¬ 
vening petition filed by the appellants to vacate the judg¬ 
ment of April 7, 1943, (App. 64) and, in the alternative, 
that the appellants be granted right to intervene for the 
purpose of appealing to this Court (App. 64). The trial 
court denied the appellants the right to intervene, which 
denial was reversed by this Court in Case Xo. 8546, and 
the appeal now pending is from the judgment of April 7, 
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1943 (App. 80). There has been no change of status since 
the case was remanded, to the trial court and accordingly 
the case is not moot. This Court held in Case No. 8546 that 
the appellants had the right to appeal from the judgment 
of April 7, 1943, and that is what they are doing. For jdis- 
cussion of this point, see Appellants’ primary brief, page 4. 

5. Whether appellees have met every issue presented by 
the allegations of the intervening petition is debatable. 

6. Apparently appellees feel that the appellants jare 
guilty of misleading appellee Poretskv, and thereby liave 
estopped themselves from asking that the public interest 
be subserved. The vendors could not have made any such 

claim. Poretskv stands on no better around than thev. 

i 

This is not the case of a defective negotiable instrument 
that gains validity by negotiation. As to detached resi¬ 
dences five stories high on 16th street, in the first pl'aco, 
there is not the remotest possibility of any five story pri¬ 
vate houses being built on 16th street between Shepherd 
Street and Tiger Bridge, and in the second place, five story 
private houses would not bring the train of objectionable 
features of a large apartment house projected into a resi¬ 
dential neighborhood. I 

7. The argument under point 7 is immaterial, but if it 

were material, there is a strong possibility that a court 
would hold parcel 70/100 onerated by covenants the INIa- 
chens put on nearby properties. | 

i 

Reply to Appellees’ Argument. 

! 

Page 7, first point. The Zoning Commission, with experts 
on it, inspected the property, held a full hearing, and njade 
findings of fact. As to the claim of spot zoning, this!has 
been answered before. The maps, referred to in appellants’ 
brief at page 25, will speak louder than words. 

Page 9, second point, and page 10, third point, are jsuf- 
ficiently taken care of in appellants’ brief. 
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Page 11, fourth point. In the first place, this Court has 
already decided by its action in Case No. 8546 that the 
case is not moot, but the four cases cited by appellees have 
no application to this case. 

A controversy does not become moot when the defendant 
does an act in obedience to a decree. 

O'Hara v. MacConnell, 93 U. S. 150, 23 L. Ed. 840. 

American Book Co. v. Kansas, 193 U. S. 49, 48 L. Ed. 
613. 

This matter was discussed in Appellants’ Reply Brief in 
Case Xo. 8546 at pages 3 and 4. 

There is still something to adjudicate: whether 16th 
Street north of the Tiaer Bridge shall be properly zoned or 
shall be thrown open to commercial enterprises. Appellees 
refer to the stretch on the east side of 16th street between 
Arkansas Avenue and Upshur Street with only a gasoline 
station on it. The gasoline station is a non-conforming 
use (App. 41), and it takes no effort of the imagination to 
see that the area is being kept open in the hope of its becom¬ 
ing available as a commercial'site. If parcel 70/100 can be 
used as an apartment site, why cannot every other piece of 
ground on 16th Street between Tiger Bridge and the Dis¬ 
trict Line? 

Fifth point, page 12. These appellants submit that the 
records of the Zoning Commission and the physical facts, 
without more, would amply justify this court in saying that 
there was substantial evidence before the Zoning Commis¬ 
sion on which it based its decision to rezone parcel 70/100, 
and that that decision should not have boon disturbed bv the 
trial court. 

Sixth point, page 12. All the argument under this point 
is alien to the real question, which is, What is good zoning 
for 16th street between Tiger Bridge and the District Line? 
Appellees seem to think that the question is, Who shall 
suffer for Poretsky’s unfortunate guess when he signed a 
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contract from which he had allowed the Machens to remove 
the escape clause? Poretsky recognized the liquid charac¬ 
ter of zoning, both in the sales contract he tried to get, hnd 
in his endeavor to have the zoning of parcel 70/100 changed 
to permit him to erect an eight-story building on it. He 
should not be heard to complain when others ask to have 
it put to a lesser use. 

On page 14 it is said that about the time appellant Labo- 
fisli purchased the lot on which he built his home, he was 
informed that an apartment building would be erected, on 
the parcel (App. 123). Poretsky’s contract to purchase was 
entered into May 17, 1941 (App. 15). The conversation 
referred to was evidently after Poretsky had signed his 
contract and prepared the plans for a building (App. 123), 
which must have been subsequent to the date Laborfish pur¬ 
chased his property. 

Conclusion. 

Appellants submit that Poretsky is entitled to no greater 
rights than his predecessors in title, in view of the fact that 
he still is only a contract purchaser and not the title ownOr; 
that there is no estoppel against the appellants or against 
the public, because Poretsky took a chance when he signed 
the aleatory contract with the likelihood of a zoning con¬ 
troversy; and, that good zoning demands that no apartment 
house shall be permitted on 16th Street between Tiger 
Bridge and the District Line. 

* i 

Respectfully submitted, 

i 

i 

H. Winship Wheatley, 

i 

H. Winship Wheatley, Jr., j 
1010 Vermont Ave., N. W.|, 
Washington 5, D. C., j 
Attorneys for Appellants. 


j 

i 



